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REPRINT OF THE ‘“‘BAR BULLETIN’’ ISSUED IN HONOR 
OF HON. HENRY K. BRALEY, FEBRUARY 7, 1928. 


(The. following issue of the Bar Bulletin which was distributed 
at the dinner given for Judge Braley last February is here re- 
printed as we know it will interest many members of the bar in 
other parts of the State.—Eb.) 

The 
a» A > > TT ra by TY 
BAR BULLETIN 


” : » Issued by the Bar Association of the City of Boston 1 ~ 
No. 23 “ 84 State Street, Boston, Mass. Feb. 7, 1928 


Fourth Bench and Bar Night 
February 7, 1928 
To celebrate the completion of thirty-seven years of judicial service 
and twenty-five years as a justice of the Supreme Judicial Court, 
of 
HON. HENRY KING BRALEY 





*’ INTIMATIONS OF IMMORTALITY FROM RECOLLECTIONS OF 
EarLy CHILDHOOD.”’ 
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Born in Rochester, Mass., Admitted to the Bar 1873, 
March 17, 1850; educated ; Mayor of Fall River 1882 
at Rochester Academy, b é Pee and 1883; appointed a 
and Pierce Academy, ps se. justice of the Superior 
Middleboro; taught school ; : : fi Court February 11, 1891; 
in Bridgewater for four » appointed a justice of the 
years; studied law with Supreme Judicial Court, 
Latham and Kingman in December 24th, 1902. 
Bridgewater. 


About ten years of age 


The home in Rochester Rochester Academy 
where he lived where he went to school 
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In active practice 
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Associate Justice of the 


Supre me Judicial Court of Massachusetts 








‘*T have now satisfied myself, that if our profession sees more 
of human folly and human roguery than others, it is because we 
witness them acting in that channel in which they can most freely 
vent themselves. In civilized society, law is the chimney through 
which all that smoke discharges itself that used to circulate through 
the whole house, and put every one’s eyes out.’’ 


—Mr. PLEYDELL in ‘‘Guy Mannering,’’ Chapter 39. 


‘‘Why this bustle and business, why this decoration and dis- 
play, and why are we eager to pay our homage to the dispensers 
of justice? Because we all feel that there must be, somewhere or 
other, a check to human passion; because we all know the immense 
value and importance of men in whose placid equity and mediating 
wisdom, we can trust in the worst of times; because we cannot 
cherish too strongly and express too plainly that reverence we feel 
for men who ean rise up in the ship of the state, and rebuke the 


storms of the mind, and bid its angry passions be still.’’ . . . ‘‘The 
most obvious and important use of this... justice is that it 


makes nations safe; under common cireumstanees, the institutions 
of justice seem to have little or no bearing upon the safety and 


security of the country, but in periods of real danger . . . then it 
is that the advantages of just institutions are discovered. . . . Sueh 


a country is strong in its justice; it is then that the use and object 
of all his assemblage of gentlemen and arrangement of juries, and 
the . . . veneration in which we hold the character of judges, are 
understood in all their bearings, and in their fullest effects: men 
die for such things.’’ 
—Rerv. SypNEy SMITH in a sermon preached at York, Mareh 
28, 1824, before Hon. Sir John Bayley, Knt., and Hon. Sir 
George Sowley Holroyd, Knt., Justices of the Court of 
Kings Bench. 





MASSACHUSETTS BAR ASSOCIATION. 


REPORT OF THE COMMITTEE ON LEGISLATION. 
1928. 

At the Seventeenth Annual Meeting of the Association, held 
December 18, 1926, the Second Annual Report of the Judicial 
Council was referred to the Committee on Legislation with full 
power to act and with the recommendation that the Committee 
support before the General Court such parts of the report as, after 
study, it should decide to give its full approval. The Committee 
had many meetings, gave careful study to the report of the Judicial 
Council, and submitted its conclusions to the Joint Committee on 
the Judiciary of the General Court. 

At the Eighteenth Annual Meeting of the Association held De- 
eember 17, 1927, the report of the Committee on Legislation was 
accepted and placed on file, and subsequently a Committee on Legis- 
lation for the ensuing year was appointed, and directed to proceed 
in the same manner with respect to the Third Report of the Judi- 
cial Council. The personnel of the present committee thus appointed 
is substantially the same as that of the committee of the previous 
year. The Committee has had several well attended meetings, and 
all of the recommendations expressly or impliedly contained in the 
Third Report of the Judicial Council have been most carefully con- 
sidered and passed upon, except those upon which the Association 
itself acted at the last annual meeting. 

The Committee has found, however, that under the present 
method of procedure there is little chance for effective action by 
the Association, or its Committee, in promoting such reforms of 
judicial procedure as may be thought necessary. The great major- 
ity of the recommendations of the Judicial Council, it was found, 
were not embodied in any pending legislation, and, by the time the 
Committee had been appointed, and had organized and was able to 
give consideration to the matters before it, the hearings before 
committees of the General Court upon such of the recommendations 
of the Judicial Council as were embodied in pending legislation 
had been concluded. 

Furthermore, the Committee questions whether under the pres- 
ent method of procedure, it is possible for the community to receive 
the full benefit of the results of the studies of the Judicial Council, 
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or for the bar to take its proper position in the never ending 
struggle for the improvement of judicial procedure. 

The Judicial Council is a public body. Its function is to ree- 
ommend improvements in judicial procedure. It is not the func- 
tion of the Judicial Council to conduct an aggressive campaign to 
induce the Legislature to adopt its recommendations. One might 
suppose that when the Judicial Council had pointed out some 
archaic or obsolete provision in the laws which constitutes an 
obstacle to the prompt and effective administration of justice, and 
had suggested a simple way by which such flaw in judicial pro- 
cedure could be remedied, legislative relief would be swift and cer- 
tain. But unfortunately such is not always the ease, and the 
active efforts of some public spirited body are usually necessary to 
secure the necessary attention from a Legislature already beset 
with other pressing problems forcefully and aggressively presented 
for its consideration. 

A large proportion of the lay community believes that the bar 
is interested in maintaining the ancient quirks and quibbles of the 
law, by which justice may be defeated and delayed, in order that 
the services of a lawyer will be necessary to conduct the laymen 
past the pitfalls which endanger what ought to be a simple trans- 
action. While anyone familiar with the activities of bar associa- 
tions knows that this belief is unfounded, and that the simplifica- 
tion of legal procedure is delayed more by the difficulty of arousing 
the interest of the legislature than by any hostility on the part of 
the bar, this belief will persist until the members of the bar take a 
more active part in the improvement of judicial procedure. The 
Committee believes that the Massachusetts Bar Association could 
perform no more useful service than in conducting an active and 
aggressive campaign to secure the enactment into law of such ree- 
ommendations of the Judicial Council as appear to the Association 
to be based on sound principle. 

To earry this plan into effect, it would be necessary for the 
Committee on Legislation to begin to function as soon as any 
recommendations of the Judicial Council are made public; and to 
eause to be seasonably filed bills carrying these recommendations 
into effect ; to take steps to arouse public interest in such bills; and 
to actively support such bills before the appropriate legislative 
committee. We recommend that the Committee on Legislation be 
given authority so to act. 

The specifie recommendations found in the Third Report of 
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the Judicial Council and the action of this Committee thereon are 
as follows: 


(1) That motions for new trials in murder cases must be filed 
before sentence, and within one year after the sitting of the court 
at which the trial took place (p. 39). 

Formerly the law required a motion for new trial in capital 
cases, as in other criminal eases, to be filed within one year after 
the sitting at which the trial took place. In 1922, public agitation 
over what appeared to be newly discovered evidence tending to 
exonerate two brothers who had been convicted of murder, brought 
to light too late for a motion for new trial, led to the removal of 
this limitation. Since then the practice of filing successive motions 
for new trial in capital cases has been developed and makes it 
possible for resourceful counsel to postpone execution almost indef- 
initely. The Judicial Council recommends the restoration of the 
one year limit. It is obvious that the present situation should not 
be allowed to continue; but it must be remembered that the great 
publie interest often aroused by capital cases makes it doubly 
important that it should not even seem possible that a man con- 
victed of murder has been denied the right of establishing his inno- 
cence by the lapse of a period of time arbitrarily established by 
statute. We recOmmend that the law be amended so as to provide 
that in capital cases after gne year from the sitting of the court 
at which the trial took place, a motion for new trial may be filed 
only in the discretion of the court. 

(2) That there should be but one appeal as of right in capital 
cases (p. 39). The practice of saving exceptions at successive 
motions for new trial in capital cases and bringing them before the 
full court is a fruitful cause of delay. It is rare that substantial 
questions of law additional to those considered in connection with 
the exceptions taken at the trial and at the first motion for new trial 
are raised at subsequent motions for new trial, and we approve the 
recommendation of the Judicial Council that at such subsequent 
hearings no appeal should be taken unless allowed by a justice of 
the Supreme Judicial Court as presenting a new and substantial 
question which ought to be passed upon by the full court. 

(3) That the Supreme Judicial Court shall have power to 
order a new trial in a capital case upon any ground if the interests 
of justice appear to require it (p. 40). 

For many years in all jurisdictions in which the common law 
prevailed, exceptions in capital cases, as well as in other criminal 
and in all civil cases, brought up only questions of law. The appel- 
late court might order a new trial if there was no evidence to sup- 
port the verdict, but had no power to set aside the verdict if it 
appeared to be against the weight of the evidence, or unreasonable, 
or if it seemed that there had been a miscarriage of justice on any 
ground not constituting an error of law. In comparatively recent 
years power to act in such eases has been given to appellate courts 








in England and Scotland, and in the states of New York and New 
Jersey. In Massachusetts and the other states the power to order 
a new trial on the ground that the verdict is against the weight of 
the evidence rests solely in the judge who presided at the trial, 
without appeal to any higher tribunal. 

Experience in recent years of the great public excitement which 
often accompanies murder trials, and the attacks, often wholly 
unjust, made by the partisans of the aceused upon the judge who 
presided at the trial, make it important not merely that the accused 
have a fair trial and be not executed on insufficient evidence, but 
that the public be satisfied that he has had a fair trial. A re-ex- 
amination of the evidence by a different tribunal will almost always 
be necessary in close cases, in order to satisfy public opinion; and 
it is better that such other tribunal be the Supreme Judicial Court 
than a lay commission however eminent its members appointed for 
the occasion by the Governor in connection with an application for 
pardon. We approve the recommendation of the Judicial Council. 

(4) That the Supreme Judicial Court be authorized to stay 
execution in capital cases pending the decision of judicial questions 
(p. 32). 

At present, after sentence in a capital ease, if the time for exe- 
eution arrives while judicial questions on belated motions for new 
trial are still undisposed of, no court has power to stay execution, 
and the only method of keeping the condemned alive until the ques- 
tions raised have been passed upon is a respite by the Governor and 
Council. The court would have better means than the Governor 
and Council of judging the seriousness of the questions raised and 
the length of time necessary to dispose of them, and for this and 
other equally obvious reasons we approve the recommendation. 

(5) That the Supreme Judicial Court be relieved of single jus- 
tice sittings, except with relation to admission to the bar and the 
discipline of attorneys (p. 48). 

This recommendation was approved by the Association at its 
annual meeting December 17, 1927. 

(6) That delay between verdict and rescript be avoided 

(a) by more frequent sittings of the full bench and the holding 
of all such sittings in Boston, with days specially assigned for 
cases from distant counties (p. 24) 

(b) by abolishing the requirement of narrative bills of excep- 
tions (p. 25). 

Both of these recommendations were appreved by the Asso- 
ciation at its annual meeting December 17, 1927. 

(7) That the temporary act authorizing the trial of mis- 
demeanors by district court judges with juries in the Superior 
Court be made permanent or extended (p. 73). 

There can be no doubt that the statute authorizing the Chief 
Justice of the Superior Court to eall in District Court justices to 
try misdemeanor cases with juries has been a distinct success. Prob- 
ably nothing has been more instrumental in checking the spread of 
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crimes of violence than this provision, since by relieving the con- 
gestion of the criminal docket it made trial more prompt and 
punishment more certain in the case of both misdemeanors and 
felonies. We look upon it, however, as a makeshift and do not 
recommend that it be adopted as a permanent feature of our judi- 
cial system. We recommend that the statute be extended for one 
year only. (The operation of the statute was extended to December 
31, 1929, by St. 1928, e. 353.) 

(8) That the jurisdictional limits of the district courts in 
cwil cases be done away with, reserving to defendants the right to 
remove cases brought in such courts to the Superior Court when 
the amount claimed is beyond the present jurisdictional limit of 
the court in which the action is brought (p. 27). 

Trial of civil cases in the district courts is more expeditious 
than in the Superior Court and imposes much less expense upon 
the public. Many of the district court judges enjoy the confidence 
of the community in which they live and have a high standing in 
the profession. If both parties to a controversy involving no matter 
how large an amount desire to have it passed upon by a district 
court judge whom they know rather than by a to them unfamiliar 
justice of the Superior Court, there is no reason why the law 
should thwart them. We approve the recommendation of the Judi- 
cial Council. 

(9) That the form of writs and other processes be revised so 
as to give notice to the person on whom they are served of what is 
required of him, instead of, as now, furnishing him with misleading 
information. 

At present, as all lawyers know, writs in ordinary civil cases 
categorically direct the defendant to appear in court on the return 
day, when in fact all that is required of him is that he file in court 
a written ‘‘appearance’’ within a certain specified time after the 
return day. <A person served with process for the first time usually 
takes the command literally and physically presents himself in court 
on the return day. Usually his mistake is explained to him and he 
loses nothing but the expenses of travel and his day’s wages or 
earnings, but sometimes the consequences are serious, as when he 
listens to the eall of the trial list and, finding his case not called, 
assumes that the plaintiff has abandoned it and that no further 
action is necessary on his part; or when after such an experience he 
is served with a summons in a criminal case and assumes that that, 
too, is not to be taken literally. It is worthv of mention that the 
Massachusetts Bar Association, through its Committee on Legisla- 
tion, sought in 1927 to have this wording of writs, so harmless to 
lawyers but annoying and injurious to laymen, modified to con- 
form to the truth, but the bill introduced to carry out the ree- 
ommendation of the Judicial Council to this effect was not enacted. 

A similar defect in Land Court process ought also to be cured. 
(This has now been remedied. St. 1928, ec. 129.) The practice of 
attaching a chip in ordinary civil actions has no such injurious or 
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misleading effect, but it gives an atmosphere of unreality if not 
medigvalism to the law, and tends to bring it into disrepute or at 
least ridicule, and should be abolished. We approve of the recom- 
mendation of the Judicial Council. 

(10) That debt collection should be separated from controver- 
sial litigation (p. 76). 

The greater part of all law-suits and an overwhelming major- 
ity of actions sounding in contract are brought, not to determine a 
controverted liability but to collect an admitted debt. In such 
cases, if an answer is filed, it is merely for purposes of delay. The 
system now in force of expediting trial in such cases by an affidavit 
of no defense has proved ineffective. The Judicial Council, in its 
Second Report, (p. 45) recommended the passage of a statute pro- 
viding that in actions of contract to recover a debt or other liqui- 
dated demand, the plaintiff may, on filing an affidavit verifying the 
cause of action and stating that no defense exists, move for the 
immediate entry of judgment, and that the court may, after a hear- 
ing, unless the defendant shows that he has a good defense or dis- 
closes facts deemed sufficient to enable him to defend, enter a condi- 
tional order for a summary judgment unless trial is demanded with- 
in seven days; and that if the defendant insists upon trial the case 
shall be advanced, and if the defense is not successful the defendant 
shall pay the plaintiff’s reasonable expenses, including counsel fees. 
The Judicial Council, in its Third Report, renewed this recom- 
mendation ; and we approve of the recommendation. 

(11) That in criminal cases in the Superior Court other than 
capital cases the defendant be allowed to elect between trial by 
jury and trial by the court without jury (p. 75). 

A defendant in a criminal case is constitutionally entitled to 
trial by jury if he desires it; but a trial by the court is much less of 
a financial burden upon the public, and under some circumstances 
more satisfactory than a trial by jury. In eases in which there is a 
prejudice against the accused, either because of his racial origin or 
the nature of the crime with which he is charged, it is often in the 
interest both of the defendant and of justice that trial be by the 
court. In the states in which the practice of allowing the defend- 
ant to waive trial by jury in criminal cases prevails, the results 
have been most satisfactory. The Judicial Council recommended 
the adoption of the practice in this Commonwealth in its first report, 
and renewed the recommendation in its second and third reports. 
The Supreme Judicial Court, in Commonwealth v. Rowe, 257 Mass. 
172, held that, so far as the Constitution was concerned, the de- 
fendant in an indictment charging either a misdemeanor or a felony 
might waive his right to trial by jury; but that under existing 
statutes the Superior Court had no jurisdiction to hear such an 
indictment without a jury. The majority of the Committee ap- 
proves the recommendation of the Judicial Council. 

Mr. O’Connell dissents, on the ground that many defendants 
might waive their constitutional rights without fully realizing what 
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they were doing, and in the belief that justice is better administered 
in criminal cases through the established system of trial by jury. 

(12) That the courts be authorized to make rules allowing 
declaratory judgments. 

It appears to be now generally recognized that it is a serious 
defect in our procedure that two men in justifiable doubt as to 
their respective rights under certain contracts or over certain prop- 
erty cannot have their rights determined judicially unless one of 
them first proceeds to ride rough-shod over the contentions of the 
other, thus exposing himself to liability in damages if it should 
eventually be held that the contentions of the other party were 
better founded. In England for over 75 years the courts have been 
allowed to enter declaratory judgments, establishing the relative 
rights of parties, without first requiring one of them to break a 
contract or commit a tort, and the exercise of this jurisdiction has 
been of great practical value to the community. 

There seems to be a general sentiment in favor of the introduc- 
tion of this system into this country, as evidenced by the fact that 
the National Conference of Commissioners on Uniform State Laws 
has drafted a bill authorizing declaratory judgments which it is 
proposed shall be adopted in substantially identical form in such of 
the states as are willing to authorize declaratory judgments. The 
Judicial Council, although strongly in favor of the authorization of 
declaratory judgments, believes that this improvement in judicial 
procedure can be accomplished better by merely granting authority 
to the courts to make rules allowing declaratory judgments, and it 
has drafted a bill carrying its recommendation into effect not in 
any way modelled upon the bill prepared by the Commissioners on 
Uniform State Laws. 

We approve the introduction of declaratory judgments into the 
jurisprudence of this commonwealth and have considered both bills 
proposed for carrying this improvement in procedure into effect. 
While we fully appreciate the advantage of uniform state laws in 
substantive matters involving interstate business relations, such as 
negotiable instruments, partnership, sales and like subjects, we 
question the advantage of seeking uniformity of judicial procedure, 
especially in branches of the law not involving interstate business 
relations. The system of courts, the forms of action and other 
details of procedure differ so widely in the different states, that it 
is impossible to draft a statute applicable to all of the states without 
the use of cumbersome, involved and unfamiliar phraseology; and 
the benefit to be derived from uniformity in judicial procedure as 
distinguished from uniformity in substantive law is but slight. In 
the present case the superiority in one particular at least of the 
recommendation of the Judicial Council over that of the Commis- 
sioners on Uniform State Laws is that the bill of the former is 
contained in a single section of seven lines; while the bill proposed 
by the Commissioners contains 16 sections. We approve the recom- 
mendation of the Judicial Council. 
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(13) That a copy of any opinion or memorandum of decision 
of a lower court should be transmitted to the Supreme Judicial 
Court in connection with any appellate proceeding before the full 
court (p. 77). 

Under the present practice the full bench passes on appeals 
from lower courts without knowing the reasons upon which the 
decision of the lower court was based. This is an obvious defect in 
procedure. and we approve the recommendation of the Judicial 
Council. 

(14) That the standard of education for admission to the bar 
be regulated by the Supreme Judicial Court (p. 74). 

The same recommendation was made in the second report of 
the Judicial Council, and was approved by this Committee in its 
last report, but it was rejected by the Legislature. The matter has 
been discussed so frequently that it is useless to go into it at length 
at the present time. It is well known that the requirements of gen- 
eral education as a condition to admission to the bar in Massachu- 
setts are lower than in any other state in the Union; that New York 
and other states are raising the requirements in the effort to protect 
their inhabitants from an ignorant bar; that the Massachusetts Leg- 
islature has in recent years lowered the requirements for admission 
to the bar in the belief that it was acting in the interests of the 
poor and underprivileged by leaving the profession of law open to 
boys who had not had the opportunity of a college (or even a high 
school) education. No one would seriously contend that it was in 
the interests of the poorer members of the community to let loose 
upon them a horde of uneducated and ill-trained physicians and 
surgeons and it is an equally mistaken policy to encourage the 
entrusting of their legal rights to uneducated and ill-trained law- 
yers; nor is it any kindness to the many half-educated young men 
who seek admission to the bar to encourage them to enter a pro- 
fession in which competition is as keen as that of the law and for 
which they have a preparation and equipment far inferior to their 
prospective rivals. 

The unworthy suggestion sometimes made that the adequately 
educated members of the bar who have been admitted for many 
years and have an established practice fear the competition of the 
illiterate applicants of the younger generation hardly needs refuta- 
tion. 

We approve the recommendation of the Judicial Council and 
suggest that this is a matter in respect to which the Massachusetts 
Bar Association would do well to take an active interest. 

(15) That the disciplining of attorneys for professional mis- 
conduct be placed in the first instance in the hands of officers 
appointed by the court (p. 75). 

The same recommendation was made in the second report of 
the Judicial Council, and was approved by the majority of this 
Committee in its last report; but three members of the Committee 
dissented, on the ground that it would be unwise to give cfficial 
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standing to groundless complaints against reputable attorneys. It 
is well known that lawyers are often accused of professional mis- 
conduct by persons suffering from paranoia litigans or otherwise of 
unsound mind, or by persons having no conception of the duties and 
obligations of the profession ; and we hesitate to give official stand- 
ing to groundless complaints made by such persons. A careful 
examination of the proposed measure indicates that reputable attor- 
neys will receive adequate protection; and a consideration of con- 
ditions in the state as a whole indicates that in some sections of 
the state the grievance committees of the local bar associations have 
not been sufficiently active to give adequate protection to parties 
with well grounded complaints ; so that remedial legislation is neces- 
sary. The dissenters have been convinced, and the Committee 
unanimously approves the recommendation of the Judicial Council. 

(16) That private conversations between husband and wife 
be made admissible in evidence in domestic relations cases (p. 76). 

The same recommendation was made in the second report of the 
Judicial Council and was approved by this Committee. At present 
the exception to the general rule as to private conversations between 
husband and wife is confined to prosecutions for desertion, but the 
application of the rule in other cases involving domestic relations 
often results in a denial of justice. We again approve the recom- 
mendation of the Judicial Council. 

(17) That in the larger districts special justices of the dis- 
trict courts be prohibited from practicing in their own courts (p. 
71). 

There can be no doubt that the appearance of a special justice 
as attorney in a ease tried before another justice of his own court, 
however honorable the intentions and circumspect the attitude of 
both justices involved may be, arouses distrust on the part of the 
community and should be prohibited whenever practicable. It may 
be, however, that in some of the smaller or more remote districts, 
to prohibit a special justice from practising in his own court would 
amount to prohibiting him from practising at all, and if the pro- 
posed law applied to all courts, in some districts it might be impos- 
sible to find any lawyer who was willing to serve as special justice 
and thus automatically destroy his own practice. As far as prac- 
ticable, however, this prohibition should be enacted into law. We 
approve the recommendation of the Judicial Council. 

(18) That common law appeals in equity cases be abolished 
(p. 64). 

The extension of the common law appeal to equity cases added 
nothing substantial to existing rights by way of appeals in equity 
and appears to have caused confusion and delay. We approve the 
recommendation of the Judicial Council. (This recommendation 
has been adopted. St. 1928, e. 306.) 

(19) That unanimous verdicts of juries in criminal cases con- 
tinue to be required. 

Among the proposals for a more drastic and effective enforce- 





14 





ment of the criminal law is the suggestion that, subject to certain 
limitations as to time of deliberation, a verdict of eleven, or even 
ten, jurymen be sufficient for conviction. Governor Fuller made 
such a suggestion in his second inaugural address, and it was re- 
ferred by the Legislature to the Judicial Council for a special 
report. It appears that the National Crime Commission made a 
similar recommendation, and that some states have modified the 
requirement of unanimity. 

There is apparently a more or less widespread belief among 
laymen that many criminals escape a conviction which the evidence 
well warrants by the dissent of a single juror, and that such dissent 
may be due as often to too close relations between the juror and 
the accused, or his counsel, as to stupidity, obstinacy or an inbred 
love of disagreement on the part of the dissenting juror. The in- 
vestigation of the Judicial Council indicates that in the larger 
counties, in which this evil was supposed to be especially prevalent, 
the total disagreements over a considerable period amounted to but 
2.5% of the criminal cases submitted to juries; and of these cases 
it is of course impossible to state how many involved a disagree- 
ment by but one or two jurymen with their fellows. In the absence 
of any stronger evidence of the need of departure from the time 
honored requirement of a unanimous jury in criminal cases, we 
approve the recommendation of the Judicial Council. 

(20) That inquests be held only at the discretion of the court 
or when requested by the Attorney General or district attorney of 
the district. 

The present requirement results in unnecessary duplication of 
work. This recommendation was made by the Judicial Council in 
its first and second reports and was renewed this year. This com- 
mittee approved the recommendation last year and again approves 
it. 

(21) That the operation of a motor vehicle so as to endanger 
the public but without negligence on the part of the operator should 
cease to be a criminal offense. 

The interpretation of the law in its present form, by which the 
operator of a motor vehicle may be held criminally responsible if 
without criminal intent or even negligence he operates it so as to 
endanger the public, as, for example, when without any fault on 
his part his steering gear suddenly ceases to function properly, 
probably was not intended by the Legislature and is inconsistent 
with accepted principles of criminal law. We approve the recom- 
mendation of the Judicial Council. (This recommendation has been 
adopted. St. 1928, ce. 281.) 

(22) That the conflict of jurisdiction between probate courts 
and district courts over proceedings between husband and wife for 
separate support and custody of children be remedied (p. 69) 

(a) by giving district courts jurisdiction in such proceedings 

(b) by making a decree of a probate court in such a proceed- 
ing evidence in a prosecution for desertion or non-support. 
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The probate court is and should remain the principal court of 
domestic relations. It now has divorce jurisdiction and before 
many years may have exclusive jurisdiction in divorcee cases. It 
also has jurisdiction in cases of guardianship and adoption. The 
atmosphere and procedure of the probate court are more suitable 
for cases of the character under consideration than those of the 
district court. 

On the other hand, there is no sound reason why the decree 
of a probate court in a case involving separate support or custody 
of children should not be competent evidence in a prosecution in a 
district court for desertion or non-support. 

We disapprove the first of the above recommendations of the 
Judicial Council and approve the second. 

(23) That the sittings of the Superior Court be held at such 
times and places as the Chief Justice shall direct (p. 78). 

With the great increase in the amount of litigation in recent 
years and the difficulty arising first in one county and then another 
in providing reasonably prompt disposition of cases, there should be 
the utmost flexibility in the use of the resources at the command of 
the Chief Justice; and we believe that there will be a prompter 
and more satisfactory administration of justice if the time and 
places of sittings aye determined by the Chief Justice rather than 
established by definite statutory provisions. We approve the rec- 
ommendation of the Judicial Council. (This recommendation ap- 
pears to have been adopted. St. 1928, ec. 228.) 

(24) That an increase be made in the fees of the Land Court 
other than in Land Registration cases (which have already been 
increased ). 

The increase in the fees in the land registration cases was 
made with the purpose of paying the expenses of land registration. 
As land registration is a service analogous to title insurance, there 
is no good reason why it should not be performed at the expense of 
those who order it and benefit by it. But the Land Court since its 
original establishment as the Court of Land Registration has been 
granted jurisdiction over various forms of ordinary law suits or 
legal controversies affecting the title to land which previously had 
been cognizable in other courts. For reasons more fully set forth 
under Item 29 the majority of this committee do not approve of an 
attempt to impose the cost of such litigation upon the parties, and 
do not recommend the imposition of any new fees or the increase of 
existing fees in any greater proportion than in the Superior Court. 

Mr. O’Connell does not favor any increase in the fees of the 
Land Court. 

(25) That the Probate Court should have exclusive jurisdic- 
tion of divorce and annulment of marriage cases (pp. 15, 28). 

There is no class of cases in which the outcome depends as 
much upon the personal attitude of the trial judge toward the sub- 
ject matter as in those relating to divorcee and annulment of mar- 
riage. If exclusive jurisdiction over these subjects were given to 
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the Probate Courts of the respective counties, the different courts 
might well differ widely in their treatment of these cases, the facility 
with which a divorce could be obtained would depend upon the 
county in which the parties lived, and there would be different 
standards in the different counties. As long as the Superior Court 
retains concurrent jurisdiction over divorcee, the application of the 
divorce laws will remain more uniform. We do not approve the 
recommendation of the Judicial Council. 

(26) That there be a general increase in fines in criminal 
cases (p. 23). : 

The majority of the committee approves the recommendation of 
the Judicial Council that there be a general increase in fines in 
criminal cases, to conform to the depreciation in the value of the 
dollar and to make the punishment as severe as the Legislature 
intended when the statutes imposing the fines were enacted. Mr. 
O’Connell dissents. 

(27) That judges be authorized to charge on the facts (pp. 
27, 57). 

This proposal is so fundamental and has been discussed so 
much that it is unnecessary to go into it at great length at the pres- 
ent time. While in most of the state courts the judges are not 
allowed to charge on the facts and there is constant agitation in 
favor of removing this restriction, especially on the part of those 
who are familiar with the history of jury trial and the practice in 
the English courts, in the federal courts the judges are allowed to 
charge on the facts and a bill is now pending in Congress to deny 
them that right. Those who have observed the conduct of jury 
trials in the state and federal courts in the same city and under the 
same conditions, except with respect to charging on the facts, and 
have not noted any marked superiority of one method over the 
other, do not believe that a change will fulfill the hopes or justify 
the fears of either the proponents or opponents of the proposed 
legislation. 

Whatever may be the results in England, where the jurymen 
would be more inclined to heed the admonition of a judge because 
of the class distinctions which still prevail in that country and the 
greater respect which the judiciary enjoys, it is believed that in 
this country while a shrewd and forceful judge can often indicate 
his attitude toward the evidence without directly proffering advice 
to the jury, a direct charge on the facts might in some cases arouse 
resentment and opposition on the part of at least some of the jury- 
men. Nevertheless the majority of the committee believe that a 
restoration to the court of the duty of commenting on the evidence 
is a step in the right direction and ‘approve the recommendation of 
the Judicial Council. Mr. Drury, Mr. Friedman, Mr. O’Connell 
and Mr. Sullivan dissent. 

(28) That bills to reach and apply may be brought in the dis- 
trict courts (p. 28). 

The bill to reach and apply is a mere instrumentality of debt 
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collection and not fundamentally a matter of equitable cognizance; 
and since we have urged a greater use of the district courts and a 
wider jurisdiction for those tribunals, we approve the recommenda- 
tion of the Judicial Council, provided the right of the defendant to 
jury trial in such eases is adequately protected. 

(29) That there be a general increase in court fees, other than 
in the District Courts, and that costs include an attorney’s fee in 
case of a groundless suit or a groundless defense (p. 28). 

The same recommendation was made in the Second Report of 
the Judicial Council, and this committee reported thereon as fol- 
lows: 


‘‘They do not believe that publie policy requires that 
the offices of the Clerks of Courts be supported by the liti- 
gants. The maintenance of courts is one of the primary 
functions of government, and the existence of courts in 
which justice will be administered when the occasion arises 
is for the benefit of the public as a whole, and not merely 
for the benefit of those who, often through no fault of their 
own, are from time to time litigants in such courts. The 
public as a whole should pay for the courts, and only such 
fees should be imposed as will tend to ensure on the part of 
the litigants a serious intent to use the courts for legitimate 
purposes and will disequrage frivolous litigation or frivolous 
use or abuse of the judicial process in any form. 

‘‘The majority of the committee believe that in view of 
the change in the purchasing power of the dollar since the 
present fees were established, a general increase in the fees 
of Clerks of Courts should now be authorized. 

‘‘The members of the Committee do not approve an in- 
erease in the price of writs, or an entry fee in the Supreme 
Judicial Court or Superior Court in excess of $6.00 in the 
ease of actions at law, or in excess of $10.00 in the case of 
bills in equity.”’ 


The majority of the committee renews its action of last year 
and does not approve the recommendation of the Judicial Council, 
except to the extent indicated by the foregoing statement. 

Mr. Friedman and Mr. O’Connell do not approve of any 
increase in court fees. 

(30) That more Court House space be provided in Suffolk 
County. 

The committee approves the recommendation of the Judicial 
Council. 

(31) That in certain classes of cases, an appeal to the Supreme 
Judicial Court may be taken only on leave. 

The majority of the committee approves the recommendation of 
the Judicial Council on principle, without having passed upon the 
specific classes of cases to which the limitation is to apply. Since 
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the object of the proposed legislation is to relieve the Supreme 
Judicial Court, it is suggested that if the recommendation that 
opinions or memoranda of decisions be transmitted to the full court 
is adopted, the court might in many eases be relieved of the burden 
of preparing a written opinion by approving and adopting the 
decision of the lower court. This would probably often be the case 
in respect to appeals from the Appellate Divisions, which are rarely 
sustained. 

Mr. O’Connell dissents. 

(32) That the trial courts be deprived of the power to report 
cases to the Supreme Judicial Court without a real decision (p. 52). 

The majority of the committee approves the recommendation of 
the Judicial Council, except in the case of an agreed statement of 
all of the material facts. 

Mr. Hill and Mr. Pinanski dissent. 

(33) That better quarters be provided for the Supreme Judi- 
cial Court. 

The committee approves the recommendation of the Judicial 
Council. 

(34) That shorter arguments before the Supreme Judicial 
Court be retained (p. 55). 

The committee does not believe that the shortening of oral 
arguments before the Supreme Judicial Court is a step in the right 
direction. While the Committee realizes that in many unimportant 
cases, or in those raising a simple and narrow issue, the time of the 
court is often wasted by too prolix argument, especially by inex- 
perienced attorneys, the importance of oral argument should not, 
the committee feels, be minimized. A more general discussion be- 
tween counsel and the members of the court of the points of law and 
fact involved and such illuminating questioning of counsel as is 
carried on by the Justices of the Supreme Court of the United 
States would it is believed often clarify the case and remove mis- 
understandings of the facts or of the issues of law sought to be 
raised and would be preferable to a mere shortening of the time 
allotted to argument. The committee does not approve the recom- 
mendation of the Judicial Council. 

(35) That the losing party in a master’s hearing be allowed 
an appeal on the facts (p. 62). 

It is an anomaly that, in proceedings in equity, when the evi- 
dence is heard by a justice of the Superior Court, the losing party 
may have an appeal on the facts, but that when the evidence is 
heard by a master, no right to an appeal on the facts is recognized. 
We approve the recommendation of the Judicial Council. 

(36) That judges after reaching a certain age be given the 
option of part time service as masters, auditors and commissioners 
at reduced salary (p. 63). 

We approve the recommendation of the Judicial Council. 

(37) That the equity jurisdiction of the Probate Court be 
extended (p. 67). 
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The Judicial Council recommends specifically that the equity 
powers of the Probate Courts be extended to trusts under written 
instruments or created by parole and constructive ‘or resulting 
trusts, provided the adjudication of such questions involves in any 
way the assets of the estate of a deceased person. The Judicial 
Council also makes some more general recommendations as to clari- 
fying and extending the equity powers of the Probate Court. We 
approve the specific recommendation of the Judicial Council. 

(38) That a guardian may be heard upon the appointment of 
an administrator of an estate in which his ward is interested (p. 
70). 

The present situation is anomalous and we approve the recom- 
mendation of the Judicial Council in principle; but the drafting 
of a bill to carry the recommendation into effect should receive care- 
ful consideration. (St. 1928, ce. 216 meets this recommendation by 
providing that the guardian or conservator of the next of kin of a 
deceased person may be appointed administrator.) 

(39) That all District Courts serving a population of 100,000 
or over be provided with a third special justice. 

The majority of the Committee do not approve the recommen- 
dation of the Judicial Council, on the ground that the need of 
special justices doe$ not vary directly with the population of the 
district, and that in some districts serving a population of over 
100,000 there is no need of asthird special justice. 

Mr. Drury and Mr. O’Connell dissent. Mr. Drury believes 
that the appointment of a third special justice where none is 
needed would not be likely to produce any unfortunate result, 
while failure to provide for such appointments when they are neces- 
sary will probably cause serious delays in the administration of 
justice. 


Respectfully submitted, 


Puiuie Nicuors, Chairman 
DuNBAR F’. CARPENTER 
LAWRENCE CURTIS, 2D 
GrorcE P. Drury 

Lee M. FRIEDMAN 
THomas J. HAMMOND 
ArtTHUR D. HILu 
Oscar A. MARDEN 
CHARLES MITCHELL 
DaNntEL T. O’CONNELL 
ABRAHAM E. PINANSKI 
MicHaAEL A. SULLIVAN 
RosBert WALCOTT 
ARTHUR J. YOUNG 








LEGISLATIVE ACTION TO DATE ON RECOMMENDATIONS 
OF THE JUDICIAL COUNCIL. 


The intimation in the Report of the Committee on Legislation 
that the flaws in procedure pointed out by the Judicial Council are 
not always promptly corrected by the Legislature suggests the de- 
sirability of making the Bar more generally acquainted with the 
Legislature’s action upon the Council’s recommendations. 

The Judicial Council, organized in November, 1924, has sub- 
mitted three annual reports, containing numerous recommendations. 
It is the purpose of this note to state concisely the action taken by 
the Legislature upon these recommendations. 

In its First Report, the Council submitted in Appendix C, 
‘‘Drafts of Legislation Recommended,’’ fourteen bills. Of these, 
the following four have been enacted: 

1. An Act to allow the Superior Court to make rules in 
equity. St. 1926, e. 138. 
An Act concerning the law of other jurisdictions. St. 
1926, e. 168. 
3. An Act regulating practice as to exceptions in suits in 
equity. St. 1926, e. 177. 
4. An Act concerning the admission of facts and documents 
in civil eases. St. 1926, e. 381. 


2. 


In its Second Report, the Council submitted in Appendix C, 
drafts for twelve acts, three of which have been enacted, viz. : 


1. An Act establishing a salary for the secretary of the 
Judicial Council. St. 1927, e. 293. 

2. An Act relating to the sittings of the Superior Court. 
St. 1927, ¢. 306. 

3. An Act relative to the form of Notice of Proceedings to 
Register and Confirm Title in the Land Court. St. 1928, 
e. 129. 


In its Third Report, made in 1927, the Council set out in Ap- 
pendix A, drafts for five acts, in addition to three bills incorporated 
in the body of the Report, a total of eight bills. 

Of these eight, three have been enacted as follows: 

1. An Act relative to the negligent operation of motor 
vehicles. St. 1928, e. 281. (This Act amends G. L. ec. 90, 
see. 24, by adding the word ‘‘negligently.’’) 

2. An Act relative to the sittings of the Superior Court. St. 
1928, ec. 228. (This Act clarifies the phraseology in the 
act of similar title passed in 1927, which the Legislature 
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had enacted in form different from the draft presented 
by the Council.) 

3. An Act to eliminate common law appeals from equity 
practice. St. 1928, c¢. 306. 


SUMMARY. 
No. of Draft Bills 
Submitted by Council No. Enacted 
I th pe cid de a oder ke 14 4 
BE St eines dk ghaiaks sehr bana eeee 12 3 
NCA wah vn tne Sas cweee eee naes 8 3 
Total 34 Total 10 


In addition to the foregoing, the General Court has acted 
favorably upon the following recommendations of the Council: 
1. Extension of Statute authorizing District Court Justices 
to try certain misdemeanors in the Superior Court. 
Increasing appropriation so as to provide for a full-time 


executive clerk for the Chief Justice of the Superior 
Court. 


3. Providing that the guardian or conservator of the next 
of kin may be appointed administrator. St. 1928, ¢. 216. 

The Report of the Committee on Legislation printed above 
lists thirty-nine specific recommendations of the Council incorpo- 
rated in its Third Report (a few of which were not accompanied by 
drafts of legislation). 

Two of these (30 and 33) relate to additional and better 
Court House space in Suffolk. 

One (34) dealing with the time allowed for arguments before 
the Supreme Judicial Court requires no legislation. 

One (19), that unanimous verdicts in criminal cases continue 
to be required, also calls for no legislation. 

There are left as matters of general legislative interest thirty- 
five recommendations. Five were enacted in 1928, leaving thirty 
proposals to come before the next session in addition to such rec- 
ommendations as may be incorporated in the report of the Council 
for 1928. 

In view of the fact that the Bar as a whole has not exerted 
itself in any noteworthy degree in favor of the recommendations 
of the Council, the legislative accomplishment to date is not unduly 
discouraging, 

However, it is plain that unless the members of the Bar 
actively support the bills proposed by the Council, the important 
work of revising the creaking machinery of court procedure is 
liable to proceed too slowly. DunBar F’. CARPENTER. 


2. 








THE JUDICIAL INVESTIGATION OF AMBULANCE 
CHASING IN NEW YORK. 


(Reprinted for “Journal of American Judicature Society” for August, 
1928.) 

Possibly no better illustration of the widespread public interest 
in what is popularly known in New York City as the ambulance 
chasing investigation can be found than is contained in the follow- 
ing extracts from letters addressed to newspapers editors. A letter 
appearing in the New York World on May 29 says: 

All this talk about ethics and ethical conduct in the legal pro- 
fession is pure hokum .. . 


What’s wrong in a lawyer’s employing a runner or ambulance 
chaser? He is merely out to get new business by resorting to the 
services of a traveling salesman the same as every other progressive 
business man. ... Why shouldn’t the specialist in negligence 
practice tell the world through his runners or ambulance chasers 
that he has just won a $50,000 verdict or settlement for his client 
who lost a leg through the recklessness of a drunken automobilist ? 


As long as traction companies and liability-insurance compa- 
nies, engaged in business for private profit, will exist to contest 
our just claims for damages so long will ambulance chasers be with 
us. The only way to exterminate them is by nationalizing the legal 
profession, making every lawyer a salaried employee of the state. 
Under such conditions he will be in reality rather than in theory 
an officer of the court on equal footing with the judge and prose- 
cutor. 


The writer of a letter which appeared in the Sun on June 21 
has a different viewpoint: 


The editorial article in the Sun, ‘‘Disbarment Is Not Punish- 
ment,’’ presented squarely the situation existing in the legal pro- 
fession in this city. The condition is on a border approaching chaos 
and it is imperative that there be a remedy applied before the 
judiciary system becomes a mockery through hordes of attorneys 
stirring up litigation or resorting to other unethical practices as a 
means of securing retainers. Sharp practice of lawyers is the 
result of the profession being overrun by many individuals who 
entered into the study and practice of law through the lure of loose 
requirements not prevailing in the other learned professions. 

. . . the investigation being conducted by Justice Wasservogel 
with Mr. Kresel prosecuting in the ambulance chasing activities will 
cleanse the bar of many crooked members already in it. The 
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spotlight should now be focused on the law schools which contain 
the embryonic lawyers. There will be revealed many flagrant 
abuses existing both in the type of student admitted and the manner 
in which the courses are conducted. 


On January 10 of this year the Association of the Bar of the 
City of New York, the New York County Lawyers’ Association 
and the Bronx County Bar Association presented to the Appellate 
Division of the Supreme Court in the First Department a joint 
petition praying; 


(1) That an investigation be ordered by this Honorable Court, 
to be conducted by itself or by such other appropriate procedure 
as it shall determine, in order that a judicial inquiry may be made 
into the practices hereinbefore alleged to exist and into any other 
illegal and improper practices. 

(2) That upon the conclusion of such investigation all parties 
found to have been participating in any such practices be brought 
into court in some appropriate action or proceeding and dealt with 
according to law; and that such other remedy or remedies may be 
granted, and such judicial discipline exercised, as may be found to 
be effective and proper, to correct the abuses that may be found to 
exist. 

The petition was granted on February 7 and the court directed 
that a special term of the court be held by Mr. Justice Wasservogel 
to conduct the investigation. Mr. Isidor J. Kresel volunteered to 
act as counsel and Mr. Robert E. Manley as his chief assistant, 
both serving without compensation. ‘‘An investigation of the am- 
bulanee chaser and his impositions upon the public has been pro- 
ceeding for two months without the expenditure of a cent of public 
money,’’ said the Times on April 15. ‘‘A leading lawyer has set 
aside a year out of a busy practice to supervise the investigation 
without a fee, while a dozen other attorneys are devoting much time 
to work also without compensation. ... With no public funds 
available for the purpose the bar associations agreed to furnish 
the means for carrying on the work vigorously, believing, however, 
that they would be reimbursed.’’ 

In the preliminary investigation 100 witnesses, including 21 
lawyers, were examined privately, and the hearings before Justice 
Wasservogel were actually begun on April 2 and still continue as 
this is written in the fourth week in June. A similar investigation 
is also being conducted in Brooklyn before Supreme Court Justice 
Faber. 
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LAWYERS AND Doctors Co-OPERATE. 

Until these two investigations shall have been concluded, it is 
impossible to do more than to direct attention to some of the prac- 
tices which have been brought to light and to note how many 
branches of the community are involved. The newspapers have 
given columns of space day after day to reports of the hearings 
and there has been frequent editorial comment. Public interest 
shows no sign of abatement, but has rather been stimulated by the 
recent disclosures concerning the operation of physicians as ‘‘assist- 
ants’’ to ambulance chasers, on the basis of which the Attorney 
General has designated Deputy Attorney General Sol Ullman to 
conduct a city-wide inquiry. The charges made in the ambulance 
chasing investigation against physicians include the sale of x-ray 
photographs showing injuries to any part of the body, at prices 
ranging from five to fifteen dollars, and the issuance of false cer- 
tificates of illness in support of damage suits, the claims arising 
from ‘‘cut thumbs, bugs in beverages, tacks in cereal, the odor of 
kerosene in beverages and many other things.’’ One group of phy- 
sicians testified that they recommended a certain attorney to pa- 
tients and that the attorney sent patients to them, and while deny- 
ing the existence of any definite understanding that the attorney 
was responsible for medical fees of patients sent by him, it was 
‘*expected’’ that the lawyer would pay if the patients did not. In 
a recent article Mr. Ullman says concerning certain physicians: 
‘‘They were invariably ready to perform any act required of them 
by the dishonest lawyer.’’ The State Medical Practice Act of 1926 
requires annual registration by physicians and Mr. Ullman esti- 
mates that more than 1,000 illegal practitioners were driven out of 
the State last year. This law also provides for the discipline and 
ejection of licensed physicians guilty of misconduct. 

Linked to the lawyers have been found not only or chiefly phy- 
sicians, but policemen, among others whom we shall mention. The 
victim of an accident identified a patrolman who, coming to his 
assistance at the scene of the accident, asked if he wanted an 
attorney, and that night came to the home of the witness bringing 
with him a representative of the attorney. As a result of the 
patrolman’s suggestion a retainer was signed by the injured man, 
giving the case to the attorney on a fifty-fifty basis. Similarly, a 
woman testified concerning the same attorney that within three- 
quarters of an hour after a policeman, who came to her aid when 
she was injured had inquired whether she desired a lawyer, a repre- 
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sentative of the lawyer came to her and induced her to sign a 
retainer on a fifty-fifty basis. Mr. Kresel’s assistant said that sim- 
ilar testimony concerning this attorney was available in more than 
twenty cases. 

The same attorney, it was testified, sent between fifty and 
seventy-five cases to one physician, who made affidavits in most 
of the children’s cases handled by the attorney. The physician 
said that though he was paid only for services rendered, his fee 
was in proportion to the amount of the recovery by the attorney. 
In four cases where children were the victims of accidents, it was 
testified that the attorney had not gone through the formality of 
applying to the court for permission to make the settlement and 
had given each victim only forty dollars of the one hundred dollars 
received in settiement. 


Dirty Business THOROUGHLY ORGANIZED. 

‘*Tips’’ on accidents come to lawyers not only from doctors 
and patrolmen on post, but from police headquarters, from hospital 
employees and man others who come in contact with injured per- 
sons, it has been testified. Six New York hospitals were named 
in which aecess could be had by runners to accident patients, 
through arrangements with internes and hospital employees. An 
attorney who has 750 or 800 negligence cases annually testified that 
hospital physicians almost always demanded $100 or $200 in ad- 
vance before they would testify in court that they treated clients 
and describe the extent of their injuries. The father of an injured 
boy testified that he had retained the lawyer under investigation 
on the recommendation of a colored preacher, signed a retainer and 
then saw the lawyer no more until ‘‘last Thursday.’’ The case 
had been settled for $200, a release signed and a check from the 
insurance company endorsed. The witness testified that the sig- 
nature on the release was not his, and that his wife, who was 
alleged to have endorsed the check, could not write. A week before 
the hearing the attorney called on the father, offering him a check 
dated 1927 for $135. Another attorney admitted that he had mis- 
appropriated a elient’s fifty per cent share of $300 recovered in 
a negligence suit and had not turned the money over until after 
the ambulance chasing investigators were on his trail. 


PromotinG ‘‘ NEw BUusINEsS.’’ 


The employment of ‘‘runners’’ has occupied a large place in 
the inquiry. One lawyer testified that he had 700 negligence cases 








26 


on a contingent fee basis now pending, and that his firm employed 
three regular runners and also secured business from eight or nine 
‘‘independent contractors.’’ Every runner or contractor receives 
33 1/3 per cent of the net fee secured by the law firm. This lawyer 
admitted that 75 per cent of. his cases are settled without being 
brought to trial and that he tries about 100 cases a year. The 
testimony of another witness brought out that chasers make more 
money than the lawyers for whom they secure business. Some 
chasers or runners are not attached to any one law office and peddle 
their cases to the highest bidder. It was said that a young attorney 
of twenty-two with expert runners can make more money than an 
able lawyer of long experience who does not employ them. Photo- 
static copies of checks and newspaper clippings are used in the 
effort to secure retainers from prospective clients, and the plan is 
that of salesmanship. Runners or chasers make from $100 to 
$700 weekly, it was testified. A promotion dinner was arranged by 
a chaser, the members of a law firm and some ten doctors being 
present. The object of the dinner was to ‘‘promote’’ new business 
for the law firm. The doctors attending were men who were paid 
by the firm to testify in court in negligence suits. 

One lawyer admitted that stenographers in his office drew up 
pleadings and made out summonses and complaints themselves, even 
going so far as to decide the amount of judgment to be demanded 
in an action. The same stenographers frequently settled cases for 
the attorney and used their own judgment as to the amount of the 
settlement. 

The investigations have not yet been concluded, and it is not 
possible at this juncture to forecast their outcome and their effect 
upon the practice of the law in New York City, but agreement may 
be expressed with the Brooklyn Eagle, which said, on April 2, in 
an editorial entitled ‘‘ History in the Making’’: 

When Charles E. Hughes presented a petition to the Appellate 
Division of the Supreme Court in the First Department asking for 
an inquiry into the practice of ambulance chasing, he declared that 
the action was historic. Mr. Hughes did not exaggerate. The 
Appellate Division granted the petition and today the public in- 
quiry gets under way.... It will be surprising indeed if the 
action of the Appellate Divisions in New York State does not 
bring about a nation-wide reform. Such a development should not 
pass unnoticed. All concerned, however, should realize that the 
fight against the ambulance chaser has only begun. It is a fight 
that must be pushed with the greatest energy and determination 


if it is to succeed. Jutius Henry Couen. 
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TWO SIDES TO AMBULANCE CHASING. 


Having placed a ban on the solicitation of cases by attorneys, 
either in person or by agents, in the Rules of Professional Conduct 
adopted by the California State Bar, attention is being given to the 
reverse side of the ambulance chasing problem. 

It is reported that agents for public service corporations race 
the ambulance to the hospital to obtain a settlement often before 
the injured person has fully recovered his senses. 

These agreements of settlement are often as unconscionable as 
those made by investigators and agents with clients in whose behalf 
they propose to either secure a settlement or bring a suit for 
damages for personal injuries. 

The Board of Governors of the State Bar referred to the 
Committee on Sections a suggestion that legislation be enacted, 
making voidable contracts between public service corporations and 
injured persons in settlement of probable claims for damages. 

Such action, it #s thought, would tend to curtail the activities 
of public service corporation agents who, because they are not 
members of the bar, cannot be reached by the ambulance chasing 
rule. ? 

The Board of Governors has also referred to the Committee on 
Sections for consideration a suggestion that some means be devised 
for the regulation of contracts for contingent fees, whether in 
personal injury cases, probate contests or other litigation. 

‘*This aetion on the part of the Board of Governors is evidence 
that the State Bar of California desires to find a remedy for 
both sides of the ‘ambulance chasing’ evil,’’ said President Joseph 
J. Webb. ‘‘Criticism has been directed at our ambulance chasing 
rule on the ground that it only covers one phase of the evil. For 
that reason, the Board decided to submit the matter to the Com- 
mittee on Sections for consideration, with the thought of having 
it turned over to a sub-section for study and recommendation.”’ 











PSYCHIATRY, PSYCHIATRISTS AND THE LAW. 


MASSACHUSETTS CRIME CONFERENCE. 
(Reprinted from “Mental Hygiene Bulletin” for June, 1928.) 


‘‘A notable conference on the mental hygiene aspects of crime 
was held in Boston on May 17, under the auspices of the Massa- 
chusetts Commission on Probation and the Massachusetts Society 
for Mental Hygiene. There was an afternoon session and an 
evening session, presided over by Dr. C. Macfie Campbell, Director 
of the Boston Psychopathic Hospital, and Hon. Herbert C. Par- 
sons, Deputy Commissioner of Probation of Massachusetts; respec- 
tively, and attended by over three hundred leaders in mental hy- 
giene, criminology, education, social work and other fields. 

‘‘The speakers were Hon. Sanford Bates, Commissioner of 
Correction of Massachusetts; Dr. George L. Wallace, Superin- 
tendent of the Wrentham (Mass.) State School; Dr. Winfred Over- 
holser, Director, Division for the Examination of Prisoners, Massa- 
chusetts Department of Mental Diseases; Dr. Louis N. Robinson, 
Research Secretary of the National Crime Commission; Professor 
Harry Elmer Barnes of Smith College; Dr. L. Vernon Briggs of 
Boston; Dr. William Healy, Director, Judge Baker Foundation, 
Boston; Professor E. H. Sutherland of the University of Minne- 
sota; and Professor Joseph H. Beale of Harvard University Law 
School. 

‘‘Commissioner Bates discussed the debt that penology owes 
to psychiatry for a better understanding of criminals and the help 
it has received from this branch of medicine in the more effective 
management of certain types of offenders. ‘Psychiatry has focused 
attention on the personality of the prisoner,’ Mr. Bates said, ‘has 
contributed to the more accurate diagnosis of the criminal and his 
behavior, and has shown the wisdom of handling certain kinds of 
offenders in a medical way as well as on a punishment basis.’ 

‘‘Dr. Wallace scouted the idea that the mere fact of feeble- 
mindedness was responsible for criminal behavior, and declared 
that crime among the feebleminded is due essentially to the same 
personality and environmental factors that determine the behavior 
of the intellectually normal classes of the population who come into 
conflict with the law. He pointed out that ‘it is the mental defec- 
tive’s desire to please his neighbor and his lack of a sense of dis- 
crimination that gets him into trouble, becoming, as he frequently 
does, the pawn of his mental superior in crime. He is an offender 
more by accident than by intention.’ 

‘Dr. Overholser described the results of a survey of facilities 
for the psychiatric study of crime in the courts and penal insti- 
tutions of the country, indicating that substantial progress had 
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been made in the development of psychiatry as an adjunct in penal 
work, and showed how the system of examining prisoners in Massa- 
chusetts was working out up to the present time. ‘Psychiatry has 
no quarrel with the law,’ he stated, ‘but on the contrary, it 
desires to be of the best possible service to.the authorities. Judges, 
legislators, prison administrators and the public at large are com- 
ing to a realization of the inescapable truth that a system of dealing 
with offenders which ignores completely the mental constitution of 
the offender and makes no attempt to suit the treatment to his 
needs, fails not only to do justice to him, but likewise fails to 
furnish to society that maximum degree of protection that is the 
primary function of the criminal law.’ 

‘*Dr. Robinson praised the State of Massachusetts for its leader- 
ship in the progress of an enlightened criminal jurisprudence and 
emphasized the importance of an intelligent appraisal of all the 
factors that contribute to the behavior of the criminal before mak- 
ing any disposition of him. He decried the folly of present methods 
of classification in the institutional management of offenders and 
deplored the inefficiency of much of the probation work that is 
now being done. The average probation officer, for example, is 
able to give only about ten minutes of his time per month to the 
average juvenile delinquent. He also said that 86 per cent of all 
the commitments of offenders in the United States were to jails, 
workhouses, and other unsuitable institutions totally inadequate for 
the treatment and reform of these individuals. He did not see 
how we could change the character of these institutions for the 
better until we knew something about their inmates. While the 
science of criminology was still very young, Dr. Robinson main- 
tained that enough has been learned to do an enormous amount of 
good in improving the crime situation in this country, if only this 
knowledge were applied. 

‘*Professor Barnes characterized the psychiatrist as the real 
criminologist of the present day, giving credit to his speciaity for 
most of the advance that has been made in the treatment of crime 
during the past twenty-five years. His quarrel was with the crimi- 
nal lawyer and the criminal law as at present constituted, particu- 
larly that part of it that deals with the rules of evidence in criminal 
trials, and he blamed the failure of American justice upon this 
weakness in our system more than upon any other single factor. 
He said ‘the criminal lawyer was not interested in the facts and 
psychiatry with its scientific pursuit of the truth was out of place 
in the courts as they function at the present time. There is nothing 
more paradoxical under the existing system than the picture of an 
American court house in which, in one room, a judge administers 
a body of criminal jurisprudence that is in all of its executive 
functions and assumptions medieval and archaie, while in an adjoin- 
ing room the judge of a juvenile court takes the advice of the 
psychiatrist, the social worker and other scientific workers in a 
thoroughgoing fashion.’ 
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‘*Professor Sutherland said we must understand the processes 
and mechanisms by which criminality develops in order to control 
it, and asserted that the orthodox criminal law of the past century 
has become practically and theoretically inadequate to meet exist- 
ing conditions. At the same time he admitted that we have not 
enough facts at the present time to formulate a satisfactory general 
theory of criminality and urged further research and study to this 
end. Whatever the new theory may be, he added, it must take 
into account the personal and situational factors, -both of which 
must be considered together, and at the same time, in any attempt 
to explain the criminal behavior in question. 

‘*Dr. Healy also condemned the formulation of a criminal law 
based on pure assumptions and advocated an-intensive and wide- 
spread study of the crime question rather than the making of new 
and more drastic legislation based upon old and unproved theories 
of crime. We must study the individual delinquent and his mental 
life, as the influence of environment simply cannot be understood 
without an understanding of the individual personality involved in 
the criminal situation. One great difficulty has been the lack of 
organization for treatment of the individual offender, and without 
such organization there can be no research of the practical kind 
that is necessary for a fundamental grasp of the crime problem. 
We need to study the effectiveness of punishment, for example, the 
cutcome of various methods of handling prisoners, the needs of 
different types of criminals, the question of prolonged segregation, 
ete.’”’ 

(Professor Beale’s remarks are printed in full below.) 

‘‘Dr. Briggs reported some of the results of the operation of 
the new legislation in Massachusetts dealing with the factor of men- 
tal abnormality in adult offenders, and urged that increasing pro- 
vision be made for tackling the crime problem at its souree—in the 
management of behavior disorders of children at home and in 
school.’’ 


While we have not space for all of the addresses we give 
that of Prof. Beale. 


REMARKS OF PROFESSOR JOSEPH H. BEALE. 


I am just a plain, blunt, man and I have got just a plain, 
uninteresting, everyday story to tell you about criminal law. 

Dr. Sutherland said the criminal law had some philosophy 
about punishment—nothing so interesting as that. Criminal law 
is not a system of reformation or of protection—nothing so inter- 
esting as that. 

Criminal law is not 100% perfect. It does not succeed all 
the time. It has its failures. But it is undertaking to do a very 
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important job in the world and it is doing it as well as the experi- 
ence of a very practical people for 1000 years is able to do that 
work. The criminal law is just a function of governing a democ- 
racy. That is the hardest kind of thing on’earth to govern. It is 
the safest perhaps in the long run, it is the pleasantest for us, but 
it is awfully hard to keep the peace and preserve the security of 
life in a democracy. And it is to the criminal law that that very 
practical and exceedingly difficult task has been confided. 

For 1000 years men of the highest ability engaged in the 
service of the state have been trying out methods of government 
in the line of restraint of human action. They won’t pass with 
100%. Perhaps they wouldn’t pass an intelligence test—it de- 
pends upon who gave it, I suspect. But one thing they have done 
in a very difficult medium—they have kept the peace for 1000 years. 
In a very difficult medium, because it is a democratic medium, 
they have succeeded in restraining the violence of the angry within 
a very small limit of exercise. They have done away with duelling. 
In England they have pretty nearly done away with all violence. 
Not here, I am afraid. But that is what the criminal law is trying 
to do. It is trying to do a practical job of governing a democracy. 
We are learning something. 

At the end of the 17th century the most distinguished man of 
his time, Lord Hale, said that the law couldn’t try the thoughts of 
men for the devil himself knoweth not the thoughts of men. We 
have got further than that in our experience of life but we haven’t 
completely succeeded. We have miserably failed in one develop- 
ment of the law; not the law of crime, but the disposition of crimi- 
nals and the treatment of criminals. We have miserably failed in 
that. How are we going to do better? Law considers itself a 
science. We have the modest skepticism of science. We don’t 
think we are 100% perfect. We think we can improve ourselves. 
We need to study men with a view to the disposition of the criminal 
after we have got him. But that isn’t criminal law. That is law, 
but it is not the criminal law; it is the kind they make in legisla- 
tures. 

The duty of furthering a peaceful life in a democracy—what 
does that involve? In order to submit to legal regulation certain 
factors have to be present. I don’t know why. My friends Dr. 
Sutherland and Dr. Healy can tell you why. I only happen to 
know the fact. The American people get judges and then they 
distrust their judges so they won’t let them speak. They make 
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rules to prevent their judges from expressing the opinions of wise 
men. Then they distrust their juries and they won’t let the 
juries have any scope whatever but they get up the most elaborate 
rules by which the jury is constrained here and there. 

The life of democracy is a life of fixed rule. The people clamor 
for rules—rule in the sense of the strictest kind of well-established 
law. If we change the law too fast and without persuading the 
people they have been wrong, the people will cease’to submit to a 
kind of law with which they are not familiar and they don’t like. 
You would like to have us change the criminal law with regard, let 
us say, to the responsibility of the criminal. I think you are right. 
I think the law is far from perfect in those rules of responsibility. 
But can you lay down any better exact rule than the rule which 
the law has laid down as to the criminal responsibility of persons 
of unsound mind? 

The rule in MeNaughten’s case was laid down by the courts 
in England because a famous criminal had been acquitted on the 
ground of insanity and the whole of England was so torn with 
distrust and disobedience that Parliament inquired of the judges 
what was the rule upon which they proceeded. People act like 
that, with a behavioristic experience which makes them clamor for 
a settled rule; and it is going to take considerable time to replace 
a rule that isn’t very scientific with a rule that is better. You 
must remember that these cases where the law seems to you not to 
work very well, where it seems to you that persons convicted of 
crime ought not to be convicted, are extraordinary cases. 

I am just simply pointing out to you the difficulty, the study 
that is necessary, the steps that have to be very carefully taken 
before we can substitute for what we have, something that is better. 
Of course, it is better. Of course, we could improve the law enor- 
mously, but would it work? Now, I do not know. I know that in 
England duelling has ceased, murder has almost come to an end, 
crimes of violence have been enormously reduced by the common 
law of crime. I know that in this country most of us can walk 
the street in peace and in comfort in spite of the somewhat im- 
perfect nature of our law. On the whole we are doing better all 
the time. 

The study that is being made of the criminal situation is leading 
to a better understanding of the law and that means that in time 
it will lead to a better law. Already in our treatment of criminals 
we are in Massachusetts getting the most enormous benefit from 
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that institution and that study in which Dr. Healy plays a dis- 
tinguished part. Already in the treatment of criminals in Massa- 
chusetts we are getting enormously ahead through the study of such 
distinguished leaders as Mr. Bates and our chairman. 

We hope when we get all our minds to work, when we get 
into immediate scientific relations with the psychologists and the 
psychiatrists, when we bestow on the problem adequate research, 
study and experiment, we shall make the law better. But don’t 


run away with the idea that the law claims to be perfect, or ever 
ean be perfect. 


THOSE ALIENISTS. 
(Editorial, New York Evening Post, reprinted in “Mental Hygiene 
Bulletin” for June, 1928.) 

The-public is gaining a vast distrust of the testimony of alien- 
ists in murder trials. It is accustomed to set down this testimony 
as something that can be purchased by either side. And in a 
measure this is true.- The reason it is true, however, is found in 
this unusually clear statement made by Judge Frank D. Comerford 
in a recent trial in Chicago: ‘‘Alienists do not testify about the 
actual defendant but about a hypothetical person. For the State 
they have a photograph of one person and for the defense another. 
They are asked about two different people, yet only one man is on 
trial.’’ 

The trouble lies in the ‘‘hypothetical question.’’ 

The prosecution poses a query to which the only possible 
answer is the answer it desires; the defense frames a question to 
which the only possible reply is the direct opposite. The physician 
has to answer the exact questions put to him and is often not 
allowed to offer his opinion on the actual sanity or insanity of the 
person before him. 

The unreality of this process is obvious. It is bringing two 
great professions into contempt. Drastic revision should be sought. 


Note. 


What ‘‘revision’’ or remedy should be tried? This problem of 
partisan medical testimony has been talked about for years without 
resulting action. So far as the ‘‘alienists’’ in first degree murder 
eases are concerned, Massachusetts has already taken the most for- 
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ward step toward a practical solution, as will appear in Dr. Over- 
holser’s paper which was read before the National Crime Commis- 
sion and is printed in this number. But as to medical expert testi- 
mony in general there is another possible line of action which de- 
serves the consideration of the profession. 

Some years ago during a conversation with the late Judge Shel- 
don in which the hypothetical question was mentioned, he said that 
before he was appointed to the Supreme Judicial Court and after 
about ten years’ experience in trying civil and criminal cases in the 
Superior Court he was approaching the conclusion that he would 
exclude the hypothetical question on the ground that the question 
and the answer, whatever it might be, would not help the jury—in 
other words that they were too ‘‘remote’’ and therefore within that 
class of information which any judge can exclude in his discretion 
as not calculated to help the jury. Evidently his mind was working 
along the same line suggested by the remark of Judge Comerford 
in the editorial above quoted. 

While the public and the professions were still ridiculing the 
absurdities of expert testimony in general and that of alienists in 
particular when foreed into the restricted legal channels the prog- 
ress of study of the human organism produced a new branch of the 
science called ‘‘psychiatry’’ and its practitioners the ‘‘psychi- 
atrists.’’ Most of us are still in doubt as to the correct pronuncia- 
tion of the word, as to what it means, and we do not get much 
further than the idea that psychiatry is the study of ‘‘nuts’’ and 
that some ‘‘psychiatrists’’ and their enthusiastic adherents are 
‘‘nuts’’ themselves who need study. This, of course, is unfair to 
psychiatrists in general and reminds us of somebody’s wise remark 
that ‘‘all general statements are untrue; this is one of them.’’ 
If we will try to remember that ‘‘ psychiatrists’’ are not ‘‘nuts’’ but 
merely doctors trained by special experience who are trying to help 
in solving difficult problems quite as much as lawyers or any other 
people and if we read the following story by Dr. Overholser, most 
of us will learn something about a new line of advance in the 
administration of justice in which Massachusetts has taken the 
pioneering step. F. W. G. 


[While the above was going to press the newspapers reported 
the exclusion by a judge of the Superior Court of a hypothetical 
question which it took an hour to read.] 














THE PRACTICAL OPERATION OF THE MASSACHUSETTS 
LAW PROVIDING FOR THE PSYCHIATRIC EXAMINA- 
TION OF CERTAIN PERSONS ACCUSED OF CRIME.* 

(THE “BRIGGS LAW.”) 


(Presented before the National Crime Commission’s Conference on the 
Reduction of Crime, Washington, D. C., November 3, 1927.) 


By WINFRED OVERHOLSER, A.B., M.B., M.D. 
Director, Division for the Examination of Prisoners, Massachusetts 
Department of Mental Diseases. 
Assistant Professor of Psychiatry, Boston University School of Medicine. 
It is inconceivable that in the present state of jurisprudence 
any one should seriously desire to prosecute for crime any indi- 
vidual suffering from mental disease. The day of vindictive justice 
is passing. This fact is due in part to the spread of humanitarian- 
ism, but also in large measure to the growing realization that vindic- 
tive justice not only~is no justice at all, but that it accomplishes 
nothing of a permanent value to the common good. Even before 
the emergence from the state pf vindictiveness was complete, the 
principle was well established that a person developing mental ill- 
ness (‘‘insanity’’), even though he was sane at the time he com- 
mitted an offense, should not be put upon trial during such mental 
illness. Such a principle was expressed by Sir Matthew Hale* in 
1678 and is succinctly stated by Blackstone? as follows: 

‘“‘Tf a man in his sound memory commits a capital 
offense, and before arraignment for it he becomes mad, he 
ought not to be arraigned for it, because he is not able to 
plead to it with that advice and caution that he ought. And 
if, after he has pleaded, the prisoner becomes mad, he shall 
not be tried; for how ean he make his defense ?’’ 


The intent of the common law to be fair to the defendant in 
this matter is clear, and has been enacted into statute in many 
jurisdictions. In most instances, it is clearly stated that when the 
issue of sanity is raised, either before or during a trial, it must first 
be determined that the defendant is sane, that is, in suitable mental 





* Reprinted from Bulletin of the Massachusetts Department of Mental Diseases, 
Vol. XI, Nos. 3 and 4, October, 1927. 

1. Hale, “History of the Pleas of the Crown,” Vol. 1, pp. 34, 35 (1678) ed. Wilson, 
pub. Dublin, 1778. 

2. Blackstone, “Commentaries on the Laws of England.” Bk. IV, p. 24 (1765), ed. 
Cooley, pub. Chicago, 1899. 








36 


condition to defend himself, before the trial on the merits of the 
case can proceed. Attempts to disregard this provision have on 
occasion resulted in the reversal of the verdict.’ 

The method of determining the matter of the defendant’s san- 
ity is sometimes left to the jury in a special proceeding. In this 
instance, we see a group of laymen passing upon a complicated 
question of psychiatry, sometimes with dubious results. In other 
instances, we find that a commission made up in part of physicians, 
who are often not trained in psychiatry, is called upon to decide this 
delicate question. Again, in some jurisdictions, we find the matter 
left entirely to the discretion of the court who sometimes calls in 
experts to advise and assist him in reaching a conclusion. The 
process in any event is cumbersome and expensive, and savors too 
much of a trial on the merits. The significant and important fea- 
ture of any of these systems, whether or not they provide for the 
assistance by trained psychiatrists, is that the issue of sanity in the 
first place is raised by someone other than a psychiatrist. This non- 
medical person may be, and not infrequently is, the attorney for the 
defense. Sometimes he is the keeper of the jail, an officer of the 
court, a friend of the defendant, or the judge himself. The diag- 
nosis of a mental disorder (presumed or real), in other words, is 
made by one unfamiliar with medical or psychological matters. 
What is the natural result? Some obvious cases in which the con- 
duct is markedly disordered will be recognized correctly for what 
they are. Other cases, however, of serious mental disorder may 
show very little disturbance of conduct and are more than likely to 
elude observation. Another group of debatable size is that of the 
eases in which no one seriously believes that mental disorder is 
present, but in which an injection of the question as to the defend- 
ant’s sanity appears to be advantageous strategy for the defense. 
That the issue has been raised in some instances without justifica- 
tion in fact is not open to dispute, and so much attention has been 
attracted by the cases in which this was done, that in certain juris- 
dictions there has been legislation designed to limit the use of this 
procedure; in some non-legal quarters even we have heard a sug- 
gestion that the plea of insanity as a defense to crime be abolished! 





3. For example, see State v. Ossweiler, 111 Kansas 358 (1922). “When the showing 
was presented, it was the court’s duty to find out if the defendant was in fit mental con- 
dition to be tried, whether counsel for either side made application for the ‘inquiry’ or 
not.” (The verdict of the lower court reversed and the case remanded.) See also Signs 
v. State, 250 Pac. Rep. 939 (Oklahoma, 1926); State v. Schrader, 238 Pac. Rep. 617 
(Washington, 1925); State v. Church, 199 Mo. 605 (1906). As a curious reversal of the 
usual procedure, see California, Acts of 1927, Ch. 677. 
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The mere fact that such abolition can be suggested raises a question 
as to what defect exists in our system of settling this vital issue. 
Certain cases of mental disorder, as already suggested, are so 
manifest that they are readily recognized by a layman, and about 
these there is likely to be no dispute. If the psychiatrist who is 
ealled in says that the patient is suffering from mental disease, the 
laymen who have already come in contact with the case agree very 
readily. Unfortunately, not all cases of what we call mental dis- 
ease are quite so obvious. There are a considerable number of 
what we may term borderline cases in which there is room for an 
honest difference of opinion among competent psychiatrists who 
have all the facts in the case before them. Under the present 
methods of procedure in certain jurisdictions, not all the facts are 
made available to the psychiatrists for both sides, with the result 
that the experts retained are familiar only with the facts presented 
to them by their side. That there is a certain tendency to bias, 
even if wholly unconscious and honest, can hardly be denied; the 
expert who is retained is likely, no matter how much he attempts to 
overcome it, to tend to disregard the features of the case which are 
unfavorable to his side. Add to this the rules of procedure under 
which the expert instead of being allowed to explain what he means 
must answer ‘‘Yes’’ or ‘‘No’’ to certain questions. Even though 
he may be in substantial agreement with the expert of the opposite 
side, a skillful attorney may frame his questions in such a way that 
the limited answers allowed may make the two men appear to be 
diametrically opposed. Too often the whole affair seems to degen- 
erate into a partisan squabble, each side endeavoring to favor itself 
and neither looking solely for the truth. The machinery of the 
law is at fault in large measure, rather than are the individuals 
who are called upon to testify. In some instances, the courts have 
availed themselves of their right to call in experts to advise them 
as friends of the court. In other instances, the courts in perplexity 
have discarded the testimony of both sides and have resorted to that 
well-known substitute for trained knowledge, ‘‘common sense.’’* In 
any event, let it be borne in mind that this complicated proeedure 
starts from the alleged recognition by some untrained non-medical 
person of that sometimes very subtle thing which we call a mental 
disorder. If the defendant is of sound mind, a great injustice is 
done to society by unduly prolonging the trial and encumbering the 
proceedings. If the individual is of unsound mind, he is subjected 


4. For an interesting expression of this naive attitude, cf. Comm. v. Devereaux, 153 
N. E. 881, at 882 (Mass., 1926). 
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to a prolonged court procedure to which it is wholly unfair to sub- 
ject him. If he is suffering from mental disease of such a nature as 
not to present itself to the attention of these laymen, the still 
greater injustice is done of submitting a mentally incompetent per- 
son to trial. The very least that we can ask of a system that shall 
remedy these defects is that the selection of cases to be examined as 
to sanity shall be made by a trained psychiatrist. Better than this 
is some method which shall subject offenders to a routine psychiatric 
examination regardless of whether or not mental disease is sus- 
pected. So far, only one state, Massachusetts, has taken the step of 
providing such prescribed examination of certain classes of offend- 
ers. These classes are as follows: (1)—persons indicted for a capi- 
tal offense and (2)—persons indicted or bound over for a felony 
who are known to have been previously convicted of a felony or to 
have been indicted for any other offense more than once. The 
details of the statutory provisions® are already familiar to you and 
we may, therefore, proceed to a consideration of the practical work- 
ing of the law. 

Upon receipt by the Department of Mental Diseases of notice 
that a defendant is held for trial who is examinable under the pro- 
visions of the statute, two reputable psychiatrists are promptly 
assigned to make the mental examination. The services of investi- 
gators and psychologists connected with the Department are avail- 
able to them, and an opinion is expressed which takes into considera- 
tion all the facts in the case. If the case is such as to require re- 
peated examinations and prolonged investigation, the District 
Attorney is usually willing to postpone the trial if need be in order 
that the report may be satisfactorily completed. The prisoner is 
interviewed in private, in an informal way which enables the: ex- 
aminers to search out the true facts as to his mental condition in an 
indefinitely more satisfactory manner than by a court proceeding 
subject to the rules of evidence. The report is not limited to 
answering set questions or to giving an opinion based upon the 
recognized legal ‘‘tests’’ of insanity. That these so-called ‘‘tests’’ 
are wholly inadequate has long been recognized, not only by psychi- 
atrists but by a few courts of appellate jurisdiction. The learned 
judge who presided at the trial of Guiteau well remarked in his 
charge : 








5. For the statute in its present form see Acts of 1927, Ch. 59. The existence of 
this law is due to Dr. L. Vernon Briggs, of Boston, who conceived it and secured its 
passage by the Legislature. 

6. See Parsons v. State, 81 Alabama 577. State v. Pike, 49 New Hampshire, 399. 
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‘‘The outgivings of the judicial mind on this subject 
have not always been entirely satisfactory or in harmony 
with the conclusions of medical science. Courts have in 
former times undertaken to lay down a law of insanity with- 
out reference to and in ignorance of the medical aspects of 
the subject when it could only be properly dealt with through 
a concurrent and harmonious treatment by the two sciences 
of law and medicine.’ 


It will be recalled that the statute calls upon the examiners not only 
to determine ‘‘the existence of any mental disease or defect which 
would affect his [the prisoner’s] criminal responsibility,’’ but also 
to ‘‘determine his mental condition,’’—two related but distinct 
tasks which are not always recognized as other than identical. By 
presenting clear, comprehensive and non-technical reports, the 
psychiatrists have had an opportunity to eall to the attention of 
prosecutors and judges the fact that ‘‘responsibility’’ and ‘‘sanity’’ 
are far more nebulous and indefinable concepts than would gener- 
ally be gathered from legal treatises. 

The report is sent to the Department of Mental Diseases and 
forwarded by them to the court in which the defendant is to be 
tried,—the court, the prosecutdr, and the defense counsel being 
given access to the report. If the findings contained therein are 
desired in evidence, the examiners may be placed upon the stand to 
testify. Either side may, of course, call in other experts, but this 
is rarely done since the unbiased, neutral character of the Depart- 
ment’s examiners is well recognized by all parties to the case. 

Data concerning the cases reported to the Department of Men- 
tal Diseases by clerks of court since the passage of the original law 
(Chapter 415, Acts of 1921), in 1921 up to October 15, 1927, have 
been compiled, and are briefly presented herewith. Im all, 505 
persons accused of felony have been reported, of whom 123 have 
not been examined. It should be explained that of the latter num- 
ber no less than 25 were reported during the past year, but were 
found not to come within the provisions of the act, because they had 
either had no previous record or were convicted only of a misde- 
meanor previously, or were indicted for homicide of less than capi- 
tal grade. The most significant reason for failure to examine was 
inability to locate because the accused had been released on bail, a 
reason which obtained in nearly one-half of the cases missed. In 
some instances, the bondsman has arranged for the examination to 
be made, but these cases have been exceptional. Since the defects 


7. Guiteau’s Case, 10 Fed. Rep. 161, at 166-7. 
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of the bail system will probably be discussed at other sessions of 
this Commission, further comment would be out of place here.* An- 
other reason for failure has been the imposition of sentence before 
examination could be made. This reason existed in about one-fifth 
of the cases not seen. 

An obstacle which has been encountered in only the rarest 
instances has been the opposition of the accused or his counsel to 
the examination. The co-operation of counsel, in fact, has been one 
of the outstanding features of the operation of the law, despite the 
gloomy predictions of those who claimed that the constitutional 
rights of the accused were being infringed® and that the prisoner 
would not submit to the examination. In some instances, indeed, in 
which the prisoner was disinclined to interview the psychiatrists, 
his lawyer has instructed him to submit to the examination. It is 
significant, too, to note that the refusals occurred in the earlier days 
of the Act, and that with increase of familiarity with the provisions 
and purposes of the statute has come an increasing degree of co- 
operation on the part of defense attorneys. The fact that such co- 
operation exists goes to indieate that the law is being fairly admin- 
istered, and that its operation is certainly not grossly inimical to 
the defendant. That the law, on the other hand, does not operate 
to give an undue advantage to the defendant or to the prosecution 
will be shown below. 

Against the 382 persons examined there stood 201 indictments 
for first degree murder and six for second degree murder or man- 
slaughter (these six were examined before it was ruled that the law 
was not applicable to persons accused of homicide of less gravity 
than first degree murder). Against the other 175 persons there 
were 240 indictments, as follows: 22 for sex offenses, 73 for larceny, 
70 for burglary, 29 for robbery, 14 for assault with intent to rob or 
kill, and 32 for various other offenses. Against the 123 persons not 
examined for any of the various reasons previously detailed there 
were 16 indictments for homicide, six for assault with intent to rob 
or kill, eight for sex offenses, 43 for larceny, 32 for burglary, 10 for 
robbery, and 11 for other offenses,—a total of — 





8. For ; an exhaustive “study of the lew, ‘including a discussion. of this phase see 
Sheldon Glueck, “Psychiatric Examination of Persons Accused of Crime.”’ 36 Yale Law 
Journal, pp. 632-648 (March, 1927). Reprinted in ‘Mental Hygiene,”’ vol. 11, No. 2, pp. 
287-305. See also, by the same author. ‘Mental Disorder and the Criminal Law,” "pub. 
a ‘y 1925, a comprehensive treatise on the general subject (by a lawyer). 

9. For cases favoring the right to require such examinations, see People v. Sliney, 
137 N. Y. 570; People v. Furlong, 187 N. Y. 198. 

10. Some of these cases were bound over by the lower court for action by the grand 
jury, and therefore, were not technically indicted at the time of examination. Since the 
court had found “probable cause’? and since the statute operates alike upon both 
classes, except in the case of capital offenses, no distinction has been made in presenting 
the figures for felonies other than murder in the first degree. 
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Coming to the mental condition of the 382 persons examined, 
we find that 31 were reported as ‘‘insane,’’ that is, suffering from a 
definite major psychosis, 34 as mentally defective or as ‘‘ defective 
delinquents,’’ and 12 as psychopathic personalities. Eight more 
were committed, on the recommendation of the examiners, to a 
mental hospital for observation and further study, their mental con- 
dition being such that a definite opinion could not be advanced with 
the facilities and time available at the jail. In all, then, 85 prison- 
ers, or 22 percent of the total number examined, were found to be 
either clearly or suggestively abnormal mentally. If we assume that 
the same percentage holds for the group not examined, then about 
27 out of the 123 reported but not examined probably had a defi- 
nitely abnormal mental condition." 

Of the prisoners reported insane, in only one instance was the 
report of the psychiatrists disregarded. In that case the judge, 
despite the evidence given on the stand by the examiners, found the 
defendant sane, and sentenced him to State Prison for man- 
slaughter. The psychiatrists’ report was justified within a few 
months, however, when the prisoner manifested his former symp- 
toms, threatening his fellowprisoners, and accusing them of con- 
spiring to injure him. Then, but not until then, was he committed 
to the State hospital for the criminal insane. In the other instances 
the court promptly committed the prisoner directly to a State hospi- 
tal, the limitations on release being such under the Massachusetts 
laws that society is amply protected.’* In most cases and by far 
preferably the defendant has been committed without the formality 
of a trial, the criminal charge being filed. Certain district attor- 
neys have preferred to close the case where the offense was homicide 
by obtaining a verdict of ‘‘not guilty by reason of insanity.’’ This 
has necessitated only the briefest and most formal of proceedings, 
however, these rarely lasting as long as an hour. By agreement of 
counsel the offense is shown and evidence of the defendant’s mental 
condition is introduced. An instructed verdict is then promptly 
returned calling by statute for commitment to a State hospital for 
life.1* By either method, the subjection of a mentally ill defendant 


11. Two of these, for instance, sentenced before examination to serve one year in 
the House of Correction for breaking and entering, were men with considerable records 
who, upon examination after sentence, were found to have mental disease. 

12. General Laws, Ch. 123, Secs. 100-105. Upon recovering his sanity the prisoner 
is reconveyed to the custody from which he was removed and there held under the 
original process. 

13. General Laws, Chapter 123, Sec. 101. In other than homicide cases the court 
may commit the defendant after such verdict “under such limitations as it deems proper.” 
General Laws, Ch. 278, Sec. 13. 
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to a prolonged court proceeding with the attendant expense is 
avoided, and the matter is finally settled in an orderly, dignified 
and efficient way. Subsequent observation in the institutions has 
borne out the correctness of the original diagnosis in practically all 
instances. 

Of the prisoners examined, only 34, or about nine percent, have 
been reported to be mental defectives or ‘‘defective delinquents.”’ 
The latter term combines legal and psychiatric concepts, and to the 
extent of being a hybrid is undesirable. Massachusetts and New 
York are so far the only states to recognize this group as one calling 
for a specialized form of treatment. Under the Massachusetts law, 
a mentally defective person convicted of an offense not punishable 
by death or by life imprisonment may be committed for an indeter- 
minate period to a special institution for this type of offender, pro- 
vided his mental defect is certified by two qualified physicians and 
that he has a record of a previous conviction in three years. In- 
mates of penal institutions and of schools for the feeble-minded may 
also be committed if they become serious disciplinary problems 
while in their respective institutions. 

Of the prisoners examined under the statute and reported to 
be mentally defective, eight have been wisely committed for an inde- 
terminate period to this special institution. In a considerable num- 
ber of cases, however, the report of mental defectiveness has been 
ignored, and the defendant disposed of in the traditional manner, 
even though with this group an early repetition of the offense is 
more than likely. One mental defective, for example, who had been 
before the courts for thirteen years, had served a sentence in the 
Reformatory, one in the House of Correction, and one in State 
Prison (from which institution he had escaped and later been 
returned to serve an additional sentence) was ordered to serve nine 
months in the House of Correction for larceny. Another defective 
of low grade, who had been in frequent conflict with the law, was 
awarded ten months in the House of Correction for rape. Such dis- 
positions hardly serve to protect society, although the legal machin- 
ery is available to care properly for this small but troublesome 
group. 

It is of interest to note that the diagnosis of ‘‘ psychopathic 
personality’’ was offered in only twelve out of 382 cases, since there 





14. For the provisions of law relating to the commitment and discharge of defective 
delinquents, see General Laws, Chapter 123, Secs. 113-124 as amended by Ch. 270, Acts 
of 1921. The requirements for Commitment have since been modified by Ch. 333, Acts of 
1928. 
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are those who protest that psychiatrists, if allowed free rein, would 
label all criminals ‘‘insane’’ or at least ‘‘psyeopathic.’’ The fact 
that these independent, trained psychiatrists diagnosed so few as 
mentally abnormal or ‘‘psychopathic’”’ is a sufficient refutation of 
this ill-informed claim. That there is a group of psychopathic 
offenders cannot be denied, however, nor that this group is such, by 
nature of its mental makeup, that it requires special treatment. 
Ideally, a special institution for this class should be provided,*® for 
the psychopathic delinquent presents problems which cause him to 
mix poorly with more normal offenders, and to interfere with the 
discipline and morale of the ordinary correctional institution. Until 
such an institution is developed society’s only assurance of protec- 
tion from this group lies in their prolonged, or in many instances 
permanent, segregation in the now-existing prisons. Such segrega- 
tion, however, can be imposed only in accordance with set penalties 
which vary with the supposed ‘‘seriousness’’ of the offense, and it 
is only those psychopaths who have already committed some alarm- 
ing crime who can be adequately handled. Much fault lies in the 
attempt on the part of the legislature to preseribe in advance defi- 
nite and relatively brief sentences, much as these may be disguised 
as ‘‘indeterminate.’’ Realization is growing that the mere name of 
the offense signifies but little of the social menace presented by the 
offender, and that more individualization of treatment is urgently 
needed. As a result of the traditional system of definite sentences, 
however, the judge even when advised as to the mental makeup of 
the offender is often hampered in the disposition which he can make 
of the case. 

Having now considered some of the details of operation, we 
may well ask, what is accomplished by the law? In the first place, 
provision is made for a routine examination of certain offenders, the 
statute operating on all in certain specified classes regardless of non- 
medical opinions as to sanity or of decisions as to the strategy of a 
sanity issue. Assurance is possible that no defendant is placed on 
trial for a capital offense who is not mentally fit to stand such trial, 
and an attempt is made to ascertain whether the defendant, who 
has come into serious conflict with the law more than once finds him- 
self in such conflict primarily or largely on account of his mental 
state. 

Secondly, the examination is made by a neutral agency which 





15. Such an institution was recommended as long ago as 1918 by Dr. Bernard 
Glueck, formerly the psychiatrist at Sing Sing Prison. See his “Concerning Prisoners,” 
Mental Hygiene, Vol. 2, p. 177. 
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is not only not retained by either prosecution or defense but which 
is not even an agency of the court. The examination is made by 
trained psychiatrists who are free of any preformed assumptions 
or bias, and who are seeking only to find the truth regardless of 
which side it may favor. 

As a result of the neutral and impartial status of the examin- 
ers, occasion to employ the services of partisan experts in criminal 
eases has practically entirely ceased to exist. The clashes of such 
experts which are all too familiar in some jurisdictions are now 
virtually unknown in Massachusetts, almost entirely on account of 
this beneficent provision of the law. If by no other accomplishment 
than the rehabilitation of expert testimony the law has amply jus- 
tified its existence. 

Those defendants suffering from mental disease, and at least 
some of the mental defectives who present a social menace, are prop- 
erly disposed of by commitment to special institutions, there to 
remain until such time as their mental condition renders them fit 
to resume life in the community. Society is thus protected better 
from them than it would be by a definite term, at the end of which 
the prisoner would be released without regard to his mental state. 

Again, as before suggested, the courts and prosecutors have to 
a measurable degree had clearly demonstrated to them the aid which 
non-partisan psychiatrists can render to them in their difficult task. 

That the functioning of the law is not perfect will readily be 
admitted. One of the most serious defects as the Act stood until 
1927 was that clerks of court, not having as one of their duties that 
of knowing the defendant’s previous record, failed to report many 
cases other than capital. During the first five years of the opera- 
tion of the act, for instance, 179 of the 367 cases reported were capi- 
tal,—very nearly 50 percent. It was, of course, obvious that many 
of the other felony cases were not being reported. The 1927 amend- 
ment already described by Dr. Briggs (the author of the law) eall- 
ing upon the probation officers te furnish to clerks the necessary 
information as to previous records,’® went into effect as recently as 
July 1, 1927. During the year ending October 15, 1927, 138 cases 
had been reported, of which only 28 (20 percent) were capital. The 
rate of reporting increased as well, from an annual average of 71 to 
138—almost 100 percent. The annual rate of examinations made 
has likewise increased from 59 to 87. The next year should witness 





16. The obtaining of this information is a duty of the probation officer in all cases 
where the offence charged is punishable by imprisonment for more than one year. See 
Acts of 1926, Ch. 320, Section 2. 
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a still further increase in the number reported and in the propor- 
tion of other than capital felonies. It seems safe to say that the 
major defect in the operation of the law has already been remedied. 

The statute does not apply to murder in the second degree or 
to manslaughter. Some doubt may properly exist as to whether the 
latter offense should be included, but it would seem that all persons 
charged with murder regardless of degree might well be made ex- 
aminable. The matter of mental condition would appear to be 
worth settling on a charge involving a mandatory life sentence. 

One difficulty in the practical working of the law is that a num- 
ber of defendants are missed by reason of being out on bail and not 
available. The right to bail in these cases cannot be denied, but 
more co-operation might well be given by the district attorney, court 
or defense counsel. The statute seems to direct the examination to 
be made, so that a question might be raised as to the right of a 
court to proceed to trial until the statute had been carried out. In 
any event, an indication from the court that the defendant was ex- 
pected to present himself for examination would probably have the 
desired result. 

The matter of sentencing a defendant before the report of the 
examiners is made is still another obstacle to the efficient operation 
of this law, and will probably continue to be so until the courts 
come to a greater realization of the possible value of these reports. 
In some eases, even, the clerk has not sent the defendant’s name to 
the Department of Mental Diseases until after sentence has been 
passed. From the results of subsequent examinations made of some 
of these cases, it has been clear that a different disposition would 
probably have been made had the court been aware of the facts as 
to the defendant’s mentality. It is only fair to say that but a small 
proportion of the cases not examined have been missed on account 
of early sentence. 

The criticism is sometimes offered that the making of these ex- 
aminations may result in delaying trial of the case., There is in fact 
very little basis for this objection. Many of the cases coming under 
this law are first given a preliminary hearing in a district court, 
whieh finds ‘‘probable cause.’’ The statute calls upon the clerk 
of the district court to report the case to the Department of Mental 
Diseases ; if the clerk does his clear duty, the results of the exami- 
nation will be available soon after, and sometimes even before, the 
return of the indictment. Of cases originating by indictment, the 
probation officer of the Superior Court has early notice of the in- 
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dictment, and (if provided with the clerical assistance he should 
have) can notify the Department promptly. In capital cases suffi- 
cient time is usually taken with preparation of the case to permit 
an unhurried examination. In actual practice, the examinations 
have not operated to delay the prosecution of any considerable num- 
ber of cases. 

Again, it has been suggested that such a procedure as has been 
outlined constitutes a confusion of the functions of the District 
Attorney and the Court. Such objection is predicated upon the 
assumption that the District Attorney’s duty is solely to prosecute 
the offender, leaving the issue of sanity to the defense to raise and 
leaving to the Court all matters relating to disposition and treat- 
ment. Whatever the proper conception of his duties may be, the 
fact is that there is in this country hardly a public officer who may 
and does exercise a wider and more unqualified discretion than does 
the District Attorney. Shall we, then, deprive him of the benefit 
of a scientific, non-partisan procedure which may aid him materially 
in the exercise of such discretion? Obviously, to do so would be 
unprogressive. Furthermore, no disposition by way of commitment 
to a hospital or institution for defective delinquents can be made 
except by a finding and order of the court. 

Others may object that the Massachusetts law attempts to usurp 
to the psychiatrists the prerogatives of the District Attorney by 
dictating the action to be taken in a given case. Such is far from 
the case. The report is not in any way binding upon the District 
Attorney, and there is no reason why the latter cannot call in his 
own experts to advise him whether he should accept the report. In 
all the cases within my knowledge where this procedure has been 
followed, the Department’s report has been corroborated. It is not 
the usual practice by any means to incur this extra expense of sub- 
stantiating the neutral expert’s opinion,—most of the prosecutors 
being glad to abide by the original report. In the event that a 
prosecutor should decide to ignore a report of mental disease, for 
instance, and to proceed to trial, the defense could introduce the 
oral evidence of the examiners, including evidence as to the cireum- 
stances under which they were requested to make the examination." 
Such proceedings, undesirable and in Massachusetts unlikely though 
they be, would on account of the neutral status of these examiners, 





17. The propriety of arguing an expert’s neutral character as giving weight to his 
credibility has been upheld in a recent Kansas decision. See Meck v. Wheeler, Kelly & 
Hagny Inv. Co., 251 Pac. Rep. 184 (1926). For Massachusetts procedure as to expert 
testimony, see Comm. v. Russ, 232 Mass. 58 (1919). 
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still be far superior to the partisan disputes prevalent in most juris- 
dictions. 

A somewhat more cogent argument is adduced by those who, 
although well aware of the value of mental examinations of offend- 
ers, take the position that the law in question does not include a 
sufficiently large group of delinquents. Why, they say, stop with 
alleged felons who have committed felony before? Are not some 
first-offense felons possibly deranged, and are not many of them in 
any. event serious problems to society? Again, since many felons 
start their careers as misdemeanants, why wait until they commit a 
felony before ascertaining whether their mentality is such as to call 
for segregation? And finally, what basis in logie or practice for 
distinction between felony and misdemeanor is there, in any event? 
Such questions are entirely pertinent, and have a sound basis. 
There is little or nothing in the name of the offense which indicated 
the ‘‘formidability’’ of the offender, and the distinction between 
felony and misdemeanor is purely a legal one, based on the type and 
severity of punishment which may be imposed. From the social 
point of view, which is more serious, assaulting a police officer or 
giving a challenge to a duel? In Massachusetts, the former is a 
misdemeanor, the latter a feleny. The principles underlying the 
questions of our hypothetical critic have been recognized by several 
courts, as for instance the Recorder’s Court of Detroit, in the estab- 
lishment of psychopathic laboratories whose function it is to advise 
on cases which seem to present mental problems. To draw an arti- 
ficial line as to the supposed gravity of the offense means that some 
defendants will not be examined who should be. It will be remem- 
bered, however, that this law was passed more or less experimentally 
and that so far as legal classifications are valid, was intended to 
apply to the presumably most serious offenders. As it continues to 
prove more and more conclusively its value, it is not improbable 
that its sphere of operation will be widened. For the present, it is 
eerta.n.y a start in the right direction. 

The other group of critics, although admitting the existence of 
mental disease and defect among offenders, profess to believe that 
these cases are detected well enough by present methods, and that 
in any ease if some are put through the legal mill they are detected 
in the correctional institutions and disposed of there. One finds it 
hard to convince oneself that a system as haphazard as the prevail- 
ing one, depending largely upon the chance detection by non-medi- 
eal persons of symptoms which may be suggestive of mental dis- 








48 


ease, can function efficiently as a sieve to prevent the passage 
through the usual channels of persons unfit mentally to be tried or 
at least in such condition as to eall for special treatment. Or, to 
take the other part of the argument, let us grant that in some penal 
institutions, as for instance in New York, Illinois and Massachu- 
setts,** there are extensive provisions for the psychiatric examina- 
tions of prisoners after they have been sentenced and committed to 
correctional institutions. Is it economical to put the public to the 
expense of a trial, only to have it determined, after the process has 
been completed, that the individual was unfit and should have been 
short-routed to another institution? Aside from the expense and 
the confusion resulting at the prison, is it fair to the defendant to 
have subjected him to these proceedings? Again, had the facts 
been known to the court, could not a socially wiser disposition have 
been made of a mentally defective offender ??® 

Some of the more cautious may object to the Massachusetts 
statute on the basis of expense. Such a criticism cannot well be 
adduced. The general administration of the law is carried on by 
the already existing machinery of the Department of Mental Dis- 
eases. The fee allowed for these examinations is four dollars for 
each of the two examiners, plus a small mileage allowance. The 
fees for the 382 cases examined, therefore, have not exceeded $3,- 
056.2° This sum, compared with the cost of a single murder trial 
or even with some of the fees allowed to Commissions in other states 
in connection with criminal cases, pales into insignificance. In one 
ease alone, in which mental disease, unsuspected even by the de- 
fense counsel, but in which such disease, as shown by the neutral 
psychiatrists’ report, unquestionably existed to a marked degree 
for several years, a large fraction of this sum was certainly saved 
to the public by the avoidance of a prolonged trial. 

Such, then, in some detail, are the facts concerning the practi- 
eal operations of the Massachusetts statute, with a statement of the 
defects of the law and also of its merits. 





18. Massachusetts is, in fact, the only state conducting such examinations of convicted 
prisoners in the county jails. Ch. 309, Acts of 1924. 

19. In commenting upon this waste of time and expense, Dr. R. F. C. Kieb, formerly 
Superintendent of Matteawan State Hospital and recently appointed Commissioner of 
Correction of the State of New York, said in his annual report, for 1919, “The original 
offenses were simply a manifestation of mental disease and the most casual examination 
before arraignment would have obviated the necessity of sentence and subsequent transfer. 
It is regrettable that no provision has ever been made for the psychiatric examination of 
prisoners produced before our Magistrates’ Courts in the metropolitan district and in the 
larger upstate cities.” 

20. No fee was authorized until 1923. See Chapter 331, Acts of 1923. 
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The day of a routine treatment of offenders, of a blind follow- 
ing by courts of the penological doctrines of Beccaria, is passing. 
Were this not the case, the present session of this Commission, de- 
voted to a consideration of psychiatry as an aid to the law, would 
not have been possible.* Judges are growing in a realization of the 
fact that the defendants coming before them for disposition differ 
each from the other in background and in mental makeup. Within 
the limitations imposed upon them by the constitution, by law, and 
by tradition, they are more and more showing a readiness to be 
enlightened and to learn how they may the better conform the treat- 
ment to the individual’s needs, and thereby best protect society. It 
is to be hoped that the Massachusetts procedure already described 
will be adopted by other states and also eventually extended in 
scope. By removing expert testimony from the sphere of partisan- 
ship, it is but the fore-runner of a period of a more enlightened 
exercise of judicial discretion wherein the courts, society and the 
offender will profit by the services of trained social investigators 
and psychiatrists. 


Note. 
. 

One sentence in Dr. Overholser’s admirable paper deserves 
comment. He says, ‘‘The day of vindictive justice is passing.”’ 
That is true but with this qualification,—it will never pass beyond 
the possibility of revival any more than the possibilities of war 
will pass beyond the possibility of revival. The human vindictive 
instinct in varying degrees will always remain not far below the 
surface of habitual control. Both history and common sense teach 
that this is so and it is one of the facts which ean not be ignored 
either in criminal law or criminology. Indeed, the gradual control 
of the vindictive impulse, arising from any of our human weak- 
nesses, is one of the tests of the progress of civilization and one of 
the objectives of the Christian religion. We are still far from the 
millennium in this direction. 

Whether we are considering war or crime, we must remember 
that the vindictive spirit in a community may be aroused under 
the impulse of dramatic incidents upon which public attention 
becomes focused. The Thaw ease, the Loeb-Leopold case, the 





21. As significant of this new attitude on the part of the legal profession is the fact 
that the case-book now prescribed in the course in Criminal Law at the Harvard Law 
School devotes some little space to this Massachusetts Law and favorable comment 
thereon. See F. B. Sayre, “Cases on Criminal Law,” pp. 510-11; pub. Rochester, N. Y., 
1927. 
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Remus case, the Kirby case in Maine a few years ago which led 
to a movement to restore capital punishment there, the recent 
Hickman atrocity in California, and other special cases as well as 
the prevalent notions about ‘‘crime waves’’ and fear of the activi- 
ties of ‘‘organized crime’’ stir the moral indignation and vindictive 
spirit of the community and make people impatient not only with 
the law’s delays but of what they regard in many cases as the 
academic excuses for crime offered by psychiatrists and others. In- 
deed, it is not so very long ago that so distinguished a student of 
the history of criminal law as Mr. Justice FitzJames Stephen 
vigorously asserted that a certain amount of moral indignation and 
of the vindictive spirit was essential to the healthy development of 
society. 

However that may be, the very human vindictive spirit is 
one of the things which contribute to the difficulties of government 
in a democracy, to which Professor Beale has referred. 

Mr. A. L. Carter, in his ‘‘ History of Legal Institutions,’’ 4th 
Ed., pp. 206-215, points out that, ‘‘Until justice and police are 
efficiently taken in hand by the state, private vengeance holds the 
field.”’ The theory of criminal law has developed from this private 
vengeance through the mixture of ‘‘vengeance’’, ‘‘deterrence’’ and 
the ‘‘social self-defence’’ idea to the present theory which is a 
mixture of these elements with the added ideas of ‘‘eure’’, ‘‘hu- 
manitarism’’, and, latest of all, ‘‘prevention’’. From time to time 
the emphasis shifts and will continue to shift from one to the 
other of these ideas regardless of all rules and habits of thinking. 

The ‘‘preventive’’ idea, which is the latest and most promising 
development that we owe to the medical profession, deserves all the 
encouragement balanced with common sense which we can give it, 
but the psychiatrists and enthusiastic adherents of psychiatrists 
will do well to remember ‘that they do not advance their cause by 
vitriolic abuse of courts and legal procedure. They are quite as 
likely to delay progress by such abuse. The co-operative spirit of 
Dr. Overholser and the practical operation of the ‘‘Briggs’’ law 
in Massachusetts which he has described will indicate the path of 
progress. 

One of the most striking facts for the legislature and the 
community to learn from Dr. Overholser’s paper is that under the 
operation of the ‘‘Briggs’’ law in a few years the mental condition 
of a considerable number of persons charged with first degree 
murder or other offences has been determined by impartial medical 
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examination at an expense of four dollars a case before trial so 
that the public was spared the expense of a long jury trial, with 
all the undesirable publicity, at the rate of seventy-two dollars a 
day for jurors alone and all the overhead expense which brings 
the daily cost of a jury trial into the hundreds of dollars. Court 
congestion has been avoided by every trial thus rendered needless. 
The demoralization of prison communities and the difficulties of 
prison government have been reduced by every case of insanity 
or other mental defect which has been thus segregated and guided 
to any asylum or other appropriate institution where it belongs and, 
as already pointed out, the absurdities of partisan expert testimony 
in first degree murder cases in Massachusetts have been largely 
eliminated. F. W. G. 


We have referred above to the Loeb, Leopold case as stirring the 
vindictive spirit of the community and, while going to press, the following 
editorial appeared in the Springfield Union. 


“LOEB AND LEOPOLD AGAIN. 


“The statement of Chairman Clabaugh of the Illinois State Board of 
Pardons and Probation, that through an error in the commitment papers 
under which Richard Loeb and Nathan Leopold, kidnapers and slayers of 
little Bobby Franks, were sent to prison presumably for life, this precious 
pair of cold-blooded murderers will be eligible for parole in six more 
years, is an amazing disclosure and suggests the possibility of another 
travesty on justice, even worse than the outcome of the notorious Remus 
case. 

“When, through the masterful efforts of one of the ablest criminal 
lawyers in the country, Loeb and Leopold were enabled to escape the 
noose, but received life sentences for murder and 99-year sentences for 
kidnaping, it was assumed by all, except the very cynical, that society 
would be safe from them for all time. The understanding as voiced by 
the court in sentencing them was that the prison doors should never open 
to admit them to freedom. This was the least to which the public was 
entitled. Anything short of it would be a gross miscarriage of justice. 

“Now, it seems, a short cut to freedom is possibly open to these young 
monsters, who, according to the statements of Chairman Clabaugh, have 
been the recipients of such unusual favors at the hands of the Illinois 
State Prison officials as to cause him to refer to them as ‘sons of wealth 
who are pampered pets at Joliet.’ The error in the commitment papers 
through which the ends of justice apparently may be defeated was not 
explained by Mr. Clabaugh in the statement given out by him Tuesday. 
More light on this subject undoubtedly will be demanded and probably 
will be forthcoming. 

“It may turn out that the error, if such it was, is one that can be 
corrected or that some other means exists of closing the avenue of escape 
for these young scoundrels whose demonstrated degeneracy and brutality 
so greatly shocked the country four years ago. Any other outcome would 
‘be pitiful evidence of the inadequacy of our laws and our courts to 
protect society” [in Illinois]. 
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EXTRACTS FROM THE ADDRESS OF MR. JUSTICE STONE 
BEFORE THE AMERICAN BAR ASSOCIATION. 


‘“‘Firry YEARS’ WorRK OF THE SUPREME COURT OF THE 
UNITED STATEs.’’ 
(From the “American Bar Journal.’’) 
THE RELATION OF THE CourRT TO LEGISLATION. 


In speaking of the 14th amendment and the police powers of 
the States, he said: 


**It was to be expected that the application of a constitutional 
limitation so vaguely defined, to state action affecting all the vary- 
ing situations which may arise in our present day civilization, 
would give rise to strong differences of opinion, after resulting in 
decisions by a divided court. These differences usually result, not 
from any disagreement as to the nature of the formulas which 
have been developed by the Court in the application of the Four- 
teenth Amendment, but to differences in the appreciation and ap- 
praisement of social and economic conditions and of the relation 
to them of legislative action to which those formulas are to be ap- 
plied. There is general agreement that arbitrary and unreasonable 
legislative action is forbidden; that business ‘affected with a pub- 
lie use’ may be regulated and so on. Differences arise in determin- 
ing whether particular legislation operates arbitrarily and unrea- 
sonably when applied to particular situations, or whether a par- 
ticular business is so affected with a public use as to be the sub- 
ject of regulation. 

‘‘The character of these differences suggests the great impor- 
tance, in applying the Fourteenth Amendment to cases as they 
arise, of the Court’s being fully informed as to all phases of the 
particular social conditions affected, the evils supposed to originate 
in them, and the appropriateness of the particular remedy sought 
to be applied. Unfortunately, in briefing questions of this charac- 
ter it has been the disposition of the Bar very generally to be con- 
tent with the elaboration of legal formulas and the citation of au- 
thorities, without a painstaking examination of the fact situation 
which has given rise to the constitutional question. 

‘*Lawyers, who, in the presentation of a negligence case, would 
prove with meticulous care every fact surrounding the accident and 
injury, in this field too often go little beyond the challenged statute 
and the citation of authorities in supposedly analogous cases. The 
Court is thus often left to speculate as to the nature and extent of 
the social problems giving rise to the legislative problem, or to dis- 
cover them by its own researches. Intimate acquaintance with 
every aspect of the conditions which have given rise to the regula- 
tory problems are infinitely more important to the Court than are- 
the citation of authorities or the recital of bare formulas. 
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‘*The extent to which a particular abuse has been the subject 
of legislative investigation and legislative action in other states or 
communities than the one immediately concerned, while not de- 
cisive of the constitutional question, are often of great importance 
in determining the nature of the question with which the legisla- 
ture had to deal, and in determining what are appropriate meth- 
ods of dealing with it. Often the Court has brought before it 
legislation of more or less local application, dealing with what are 
peculiarly local problems, or, again, new questions growing out of 
entirely new situations without any adequate presentation of the 
legislative history or analysis or explanation of the actual situation 
which produced it. 

‘*It is true that the Court has often said that every presump- 
tion must be indulged in favor of the constitutionality of the legis- 
lative action. As is the case with other legal formulas, this pre- 
sumption may prove to be a prop which will save the plaintiff’s 
ease from collapse, but there is no safe or satisfactory reason for 
his discarding any available data which support presumption. 

‘*These differences of opinion as to scope of the police power in 
its application to particular social problems have revived in the last 
twenty-five years the discussion of earlier days, of the power of 
the Court to declare laws of the states and of Congress unconstitu- 
tional. While the exercise of this power has been strongly chal- 
lenged as judicial usurpation, the history of the judicial function 
before the adoption of the Constitution, the language of the Con- 
stitution itself in Article VI and the long course of judicial deci- 
sion, leave that question no longer debatable. Hence, much of the 
discussion has been addressed to the question, whether the power 
should be limited and to suggested ways and means of limiting it. 

‘“Whatever views one may cherish as to the methods by which 
constitutional government may be attained in those countries which 
are homogeneous with respect to their local interests and local 
government, he cannot long reflect upon our own situations and 
our own history without realizing how impossible it would be to 
preserve the rights and autonomy of our governments, both state 
and national free from encroachment, each upon the other, with- 
out resort to the mediation of some impartial body. 

‘“When it comes to limiting the power of the Court to de- 
clare laws unconstitutional, it is important to bear in mind that 
whatever limitations have been proposed upon the exercise of this 
power in the protection of the individual from the encroachments 
of government under the Fifth and the Fourteenth Amendments 
must likewise restrict the power of the Court to draw the line which 
marks the separation of the constitutional powers of the states from 
each other and from the powers of the federal government. 

‘‘The last fifty years of our constitutional history have shown 
a steadily increasing number of contacts between the operations 
of state governments and those of the national government on the 
one hand and the activities of the several state governments on 
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the other. One finds examples of the first in the exercise of the 
powers, both state and national, over commerce, intrastate and 
interstate ; in the expansion of the federal police power within the 
territorial limits of the states; in the field of taxation wherever 
either government attempts to extend its taxing power so as to 
affect the instrumentalities of the other or enter the exclusive field 
of taxation of the other. We have seen, with increasing frequency, 
examples of these contacts between state governments in original 
suits, in which one state seeks the vindication of its sovereign rights 
as against the other in the only court competent to adjudicate 
them. Wherever these contacts between the two governments 
occur, it is inevitable that there should result from time to time 
real or apparent conflicts of interest which give rise to conflicting 
views of the constitutional rights and powers of the governments 
concerned. Governmental action often taken by the acts of officers 
whose powers and duties are defined by statutes. It follows that 
when conflicting claims of governmental right or power are brought 
to the Supreme Court for adjudication, they must of necessity be 
resolved in the great number of cases by passing on the constitu- 
tionality of some statute, state or federal. 

‘‘During the entire history of the Court and chiefly during 
the last fifty years, we have seen it at work, sitting as the impartial 
umpire to settle these controversies between sovereign governments, 
and it has settled them sometimes by holding that the state, by 
passing a particular statute, has exceeded its power, and some- 
times by holding that Congress, in its legislation, has exceeded the 
powers delegated to the national government. Without this method 
for the peaceable settlement of these controversies upon their 
merits there could be recourse only to the uncertainties of diplo- 
matie negotiations between the governments concerned or to force. 

‘‘TIt is a fact worthy of some comment that in the discussion 
of the powers of the Court to declare statutes unconstitutional, we 
have been disposed to leave entirely out of account this indispen- 
sable function of the Court as the arbiter between sovereign gov- 
ernments, and we have taken little thought of the effect on its exer- 
cise of that function, of the proposals which have been made for 
limiting its authority to deelare statutes unconstitutional. Whether 
that power should be limited is a political question which I do not 
diseuss, but in a gathering of lawers, it is entirely appropriate 
that some consideration should be given to the effect of the particu- 
lar methods of limitation which have been suggested. 

‘‘The devices proposed for setting limits upon the exercise of 
this power have been aimed at giving to statutes a weight which 
they would otherwise not possess in their competitive struggle with 
the provisions of the Constitution. They have been of two kinds. 
It has been suggested that a statute might be made to prevail over 
constitutional objections if it were passed by the legislative body 
twice. It has also been suggested that if a statute whose constitu- 
tionality was contested were upheld by the vote of a minority of 
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two or three of the members of the Court it should become law, de- 
spite all constitutional objections. When any such device is applied 
to the function which the Court exercises as the arbiter between 
the rival claims of governments or the separate branches of the 
national government, the question at once arises, shall it be applied 
equally to statutes passed by Congress and to statutes passed by 
state legislatures, or shall it be applied to only one, the acts of 
Congress? If applicable only to one it is apparent that the sov- 
ereign state and the national government no longer stand on a 
plane of equality in matters of constitutional right or immunity, 
but the way is opened for the gradual curtailment of the constitu- 
tional powers granted to or reserved by one through the enactment 
of statutes by the other which, whenever their constitutionality is 
assailed, have greater weight before the Court than the Constitution 
itself. 

‘‘But if the device of the weighted statute were to be applied 
both to the acts of Congress and to state statutes in the field of the 
conflict of powers of government under our dual system, then 
each would be given the opportunity to extend its own constitu- 
tional power in particular fields at the expense of the other, by the 
enactment of statutes which, before the Supreme Court, must be 
given a weight greater than is given to other forms of govern- 
mental actions or to the provisions of the Constitution itself. 

‘But governments do not always exercise their sovereign 
powers through the enactment of statutes. Under our system they 
may act with equal competency through the executive or the judi- 
cial power and such action, when it is supported by the Constitution, 
is as authoritative as if the government spoke through legislation 
alone. The consequence of these proposals therefore would be to 
give a weight and effect to the legislative action which would not 
attach to other forms of governmental action when it is asserted 
that both are sanctioned by the Constitution. 

‘In a controversy between states, founded upon diverse claims 
of constitutional right, greater weight must needs be given to the 
statute of one than to the executive action of the other, merely be- 
cause governmental action in one case has found expression in a 
statute rather than through some other equally competent agency. 

‘“The same inequality between the different types of respon- 
sible governmental action would occur with respect to the three 
branches of the national government. Under such a scheme the 
executive action of the President or the judicial action of courts, 
each founded upon a claim of constitutional right, would have less 
weight than the action of the legislative branch. In practice the 
device of the weighted statutes could only operate to effect a grad- 
ual transfer of constitutional powers from the executive and judi- 
cial branches of the government to the legislative. 

‘‘These are but illustrations in somewhat elementary fashion 
of the truth that under our system of the distribution of constitu- 
tional powers, the power vested in one branch or agency of the 
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government cannot be subtracted from one litigant without adding 
to that of the other, and that giving artificial weight to one form of 
governmental action wherever it comes into conflict with the other 
forms, or with the Constitution itself, can only result in an inevi- 
table shifting of governmental power as they have been distributed 
by the Constitution. And that redistribution of power would take 
place, not as the result of judicial action based on the provisions 
of the great document itself, but by increasing the power of one 
at the expense of the other by resort to its own legislative action. 

‘‘The progress of the Court to its present position as the 
acknowledged arbiter between conflicting claims of governmental 
power is in itself an interesting chapter of constitutional history. 
That it has attained to that position is not due alone to the fact 
that its great powers were conferred upon it by a written Consti- 
tution. It is due quite as much to the position which it early as- 
sumed and has always maintained of independence from every 
external influence, and to thoroughness and fidelity in the per- 
formance of its judicial labors. 

‘“When the Court was organized it would have been easy for it 
to have fallen into a condition of dependence on the other great 
branches of the government. That such was not its fate is due 
to its adherence to the tradition of independence of English and 
American courts and the complete realization of the fact that ir- 
respective of whether it deals with the rights of private litigants or 
the rights and powers of government, a court is not truly a court 
unless it acts with complete independence. 

‘‘Tf time would permit it would be interesting to refer to the 
repeated decisions of the Court in the past fifty years where, as 
in earlier periods, its action has shown the complete detachment 
of its judges from all external influences. ‘Where the Court has 
divided, the divisions have not been along party or political lines, 
but have rested on more fundamental differences of legal and 
political philosophy. And so it may be said, with the support of 
its entire history, that the position of the Court as the control- 
ling influence which holds each of the governments in our system 
and each branch of the national government moving within its 
own orbit, with general acquiescence in the fairness and justice 
of its judgments, has been due more to its steadfast adherence to 
the best traditions of judicial independence than to any other 


cause. 
* * % * % * ¥ * 


THE VOLUME OF BUSINESS. 


**In the October Term of 1927, which came to its close in June, 
1,049 cases were placed on the docket, of which seventeen were 
original causes. Of this total number, 859 were disposed of dur- 
ing the term. Of those 365 cases were on the merits and 492 
were on petition for certiorari—about 100 of which you may be 
surprised to learn were granted. In addition to the cases regularly 
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appearing on the docket a large number of motions were heard 
and disposed of by the Court, as made. At the close of the term 
there were only 190 cases on the docket, instead of 295 as at the 
close of 1926 term, and of these 44 were applications of certi- 
orari, so that when the Court adjourned in June there were cnly 
126 cases on the docket awaiting the disposition of the Court on 
their merits. There is now reasonable ground for the expectation 
that by the end of another term the Court may be able to hear 
cases on their merits as soon after they are docketed as counsel are 
prepared to present them. 


* * im * * * ~ dl = 
THE METHODS OF WORK. 


‘*It may be of interest, and in some measure reassuring to 
members of the Bar, if I devote a few moments to describing how 
this grist of legal work is ground out week by week during the 
term. There has been no change in the method of work in the 
past fifty years and so far as I have been able to learn, the 
Court’s habits of work have undergone little or no change from 
the beginning. I betray no secrets in describing them. In 1874, 
Mr. Justice Campbell, in his eulogy of Justice Curtain, and more 
recently former Justice Hughes, have described the daily work of 
the Court. 

‘‘Every Saturday the Court sits in Conference meeting at 
noon, just when the call for golf is most alluring. At the sessions 
of the Court during the week the Judges have heard arguments 
in cases on the merits. The time of argument, as you know, is 
limited so as to make impracticable decision from the bench in most 
eases. During the spacious hours of leisure before the Court sits 
at twelve, and after it adjourns at half past four, the judges have 
had opportunity to examine the records in the argued and submitted 
eases, and to examine the petitions and briefs upon current ap- 
plications for certiorari. They have also received and examined 
the papers in the miscellaneous motions affecting the cases which 
have been docketed. On the day before the Conference each Judge 
receives a list giving the eases which will be taken up at the Con- 
ference, and the order in which they will be considered. This list 
usually ineludes every case which is ready for final disposition, 
including the cases argued the day before the Conference, and all 
pending motions and applications for certiorari. 

‘At Conference each case is presented for discussion by the 
Chief Justice, usually by a brief statement of the facts, the ques- 
tions of law involved and with such suggestions for their disposi- 
tion as he may think appropriate. No cases have been assigned 
to any particular judge in advance of the Conference. Each Jus- 
tice is prepared to discuss the ease at length and to give his views 
as to the proper solution of the questions presented. In Mr. Justice 
Holmes’ pungent phrase, each must be ready to ‘recite’ on the 
ease. Each Judge is requested by the Chief Justice in the order 
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of seniority, to give his views and the conclusions which he has 
reached. The discussion is of the freest character and at its end, 
after full opportunity has been given for each member of the Court 
to be heard and for the asking and answering of questions, the vote 
is taken and recorded in the reverse order of the discussion, the 
youngest, in point of service voting first. 

**On the same evening, after the conclusion of the Conference, 
each member of the Court receives at his home a memorandum 
from the Chief Justice advising him of the assignment of cases for 
opinions. Opinions are written for the most part in recess, and as 
they are written they are printed and circulated among the justices, 
who make suggestions for their correction and revision. At the next 
succeeding Conference these suggestions are brought before the 
full Conference and accepted or rejected as the case may be. On 
the following Monday the opinion is announced by. the writer as the 
opinion of the Court. 

‘‘In the preparation of opinions it has been, from the begin- 
ning, the practice to state the case fully in the opinion. This prac- 
tice gives a clarity and focus to the opinion not otherwise attain- 
able and has added in no small degree to the prestige and influence 
of the Court. In recent years there has been a trend toward 
brevity and directness in the judicial style which, without sacrifice 
of the essentials of the opinions has, I believe, enhanced their value 
as expositions of legal science. 

‘*In the first reported opinion of the Court, Georgia v. Brails- 
ford, 2 Dall. 402, 415, a dissenting opinion was written, a practice 
which has been continued from time to time throughout the his- 
tory of the Court. In the last fifty years there have been some 
notable instances of the dissenting opinion ultimately becoming the 
prevailing opinion of the Court. Notwithstanding the ideal of cer- 
tainty in the law, the dissenting opinion is not without its value 
even though it never secures the adherence of a majority. One 
cannot trace the path of the law without becoming convinced that 
its course is very different from what it would have been if unin- 
fluenced by the considered and powerful dissents of able judges. 

** An interesting, and I am inclined to believe, important fea- 
ture of Court’s method of doing its work is that every decision, 
even of a motion, is a nine-judge decision. No one knows in ad- 
vance of the vote and the assignment of the case by the Chief Jus- 
tice who will write the opinion. No judge, more than another, is 
expected to advise his associates with respect to any case. 

‘‘The method of dealing with motions and applications for cer- 
tiorari is in no wise different. The popular impression that the 
work of examining these applications is divided up among the 
judges is not true. Every motion and every petition, with papers 
supporting it, is examined by each Judge of the nine and he comes 
to conference with a memorandum, often written out in his own 
hand, embodying the results of his investigation of each applica- 
tion. 
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‘Petitions for certiorari are granted on the affirmative vote of 
four of the nine Judges. This part of the Court’s work is very 
laborious. At the opening of the last term there were awaiting dis- 
position 228 applications for certiorari, which had accumulated 
during the summer vacation. At the end of the first seven weeks 
of the term these applications had been taken up and disposed of in 
addition to the current work of hearing and disposing of argued 
and submitted eases and the preparation of opinion. 

‘‘Of course, so heavy a burden of work could not have been 
disposed of in so brief a time if all the judges had not spent some 
of the summer in examining the accumulations of applications for 
certiorari. Nor would such a continuous burden of work as I have 
deseribed be supportable were it not for the very great skill of 
the more experienced Judges in reading records and getting quickly 
to the essential points in each ease, nor, indeed, if it were not for 
the extraordinary and abiding interest which attends it.’’ 


. JUDICIAL TITLES. 

(From “The Solicitors’ Journal,” May 26, 1928.) 

‘‘To foreigners the titles borne by members of the judiciary 

are often a puzzle. The late Comte de Franqueville could not 
understand why the members‘of the Court of Appeal in England 
were called ‘Lords Justices,’ seeing that they are usually not peers, 
while English observers are frequently puzzled to find that the 
judges of the Court of Session in Scotland are always style ‘Lord,’ 
both in and out of court. Many of the Scots judges choose on 
their promotion a territorial title, as for example, did Lord Ash- 
more, whose resignation has just been announced. To James V 
they owe the right to the designation of ‘Lord,’ but the pretensions 
of the wives of the judges to be styled ‘Ladies’ was peremptorily 
repelled by the same monarch. ‘I,’ said he, ‘made the carles lords, 
but who the devil made the ecarlines ladies?’ So it continued for 
several centuries, often to the embarrassment of the husband and 
wife, for to those unfamiliar with Scottish judicial titles it cer- 
tainly seemed odd when, for example, Lord Auchinleck was found 
to be travelling the circuit with Mrs. Boswell. It was not till the 
last reign that by a royal decree this anomaly was corrected and 
the wife of a Scots law lord was authorised to style herself ‘Lady’.’’ 
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THE RESOLUTION OF THE TOWN OF CONCORD ON 
OCTOBER 22, 1776, AND ITS CONSTITUTIONAL 
SIGNIFICANCE. 

Students of our constitutional history who are interested in 
the powers and duties of courts in dealing with the constitutionality 
of legislative acts and particularly those who are in the habit of 
asserting that the courts ‘‘usurped’’ these powers and that such 
powers were neither intended nor expressed, have, we believe, still 
much to learn from some of the details in Massachusetts history. 
Many members of the Massachusetts bar will learn something if 
they read the brief ‘‘History of the Constitution of Massachu- 
setts,’ which appears at the beginning of the ‘‘Manual of the 
Constitutional Convention’’ of 1917. 

We have called attention at various times in this magazine 
to the historical importance of the movement for a constitution in 
Berkshire County and the initiative force and ability of Thomas 
Allen, the leader of the ‘‘ Berkshire Constitutionalists,’’ but in order 
to bring out the relation of this movement to the Concord Resolu- 
tion and its significance we reprint the brief account of what hap- 
pened from the Manual above referred to, pages 14 and 15, as 
follows: 


‘*Before the resumed Province charter had been in opera- 
tion six months, the demand was made for a new State con- 
stitution. This movement originated in Berkshire County, 
which, on account of its poverty and remoteness, was more 
alive to the defects of the Provincial system than any other 
section of the State. It was led by the Rev. Thomas Allen of 
Pittsfield, a fighting parson who accompanied his flock to 
Bennington, and himself fired the first shot of the battle. 
For his straight thinking on constitutional questions, and his 
great influence on the movement, Thomas Allen deserves 
a high place in the history of Massachusetts. 

‘**A memorial to the General Court from the town of 
Pittsfield,’ on May 29, 1776, insisted ‘that the people are the 
foundation of power;’ that the old character and compacts 
were dissolved by the war; and that the General Court had 
no right to impose any constitution over the people, much 
less the Province charter. Pittsfield requested the General 
Court to frame ‘a fundamental constitution as the basis and 
frame-work of legislation,’ and refer it to the people for their 
approbation ; for only the consent of a majority can ‘give life 
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and being to it.’ When we remember how slowly the modern 
idea of constitutional law developed, and that all the Ameri- 
can State constitutions of 1776 were framed by legislative 
bodies and put in force without popular ratification, we can 
appreciate the forward-looking character of this Pittsfield 
memorial. 

‘‘The Declaration of Independence so strengthened the 
constitutional movement that on September 17, 1776, the 
House ‘requested the towns to vote whether or not they 
would grant it permission to go into convention with the 
Council to frame a constitution ; and whether they wished it 
made public for the ‘inspection and perusal of the inhabi- 
tants before the ratification thereof by the Assembly.’ This 
was the first of eight occasions in the history of Massa- 
chusetts in which the people have been asked to decide for 
or against a constitutional convention. Less than half the 
towns voted. Most of those that did were willing that the 
General Court should frame a constitution, provided it were 
made public not only for inspection and perusal, but for 
ratification. At least two towns—Concord on October 21, 
1776, and Acton on November 4—laid down the principle 
that a constitution should be framed not by a legislature 
but by a convention of delegates elected for that purpose 
alone. Concord made a,good argument for the principle, 
and further specified that the delegates should be chosen by 
‘the Inhabitants of the Respective Towns in this State being 
free & of twenty one years of age, and upwards.’ These are 
the earliest suggestions as yet discovered in American his- 
tory of the perfected constitutional convention. 

‘“‘The House committee appointed to canvass these re- 
turns and bring in a resolve was so impressed by this sug- 
gestion that in January, 1777, it recommended a constitu- 
tional convention as subsequently called in 1779. But the 
General Court did not eare to let the task out of its own 
hands. By a resolve of May 5, 1777, it requested the towns to 
instruct their representatives to the next General Court to 
form with the Council a constitutional.convention. Not all 
the towns gave this permission. Boston, in particular, or- 
dered its representatives to oppose a legislative convention. 
The General Court, it explained, would never ‘prevent the 
lately too prevalent custom of accumulating offices in one 
person,’ and forbid its own members ‘from accepting any.’ 
The General Court ignored these protests, resolved itself into 
a constitutional convention on June 17, 1777, appointed a 
joint committee to draft a constitution, and again went 
about its legislative business. The committee did not report 
until December. In January, 1778, House and Council again 
went into convention to diseuss and amend the committee’s 
report, and on February 28 the completed constitution was 
accepted, and submitted to universal suffrage for adoption 
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or rejection as a whole by two-thirds majority. It was the 
first American State constitution to be formally submitted 
for popular action.’’ 


The document thus submitted was defeated by a vote of about 
five to one. 


A reproduction of the Coneord Resolution of 1776, from the 
State Archives appears as the frontispiece of the Manual and reads 
as follows: 


‘At a meeting of the Inhabitants of the Town of Con- 
cord being free & twenty one years of age and upwards met 
by adjournment on the twenty first Day of October 1776 
to take into Consideration a Resolve of the Hon ble House 
of Representatives of this State on the 19th of September 
Last the Town Resolved as follows— 

Resolve Ist. That this State being at Present destitute 
of a Properly established form of Government, it is abso- 
lutely necessary that one should be emmediatly formed 
and established— 

Resolved 2. That the Supreme Legislative, either in 
their Proper Capacity, or in Joint Committee, are by no 
means a Body proper to form & Establish a Constitution, 
or form of Government, for Reasons following. first Be- 
cause we Conceive that a Constitution in its Proper Idea 
intends a System of Principles Established to seeurt the sub- 
ject in the Possession & enjoyment of their Rights and Priv- 
iliges, against any Encroachment of the Governing Part— 

2 Because the Same Body that forms a Constitution 
have of Consequence a power to alter it. 

No. 3—Because a Constitution alterable by the Supreme 
Legislative is no Security at all to the Subject against any 
Encroachment of the Governing part on any, or on all of 
their Rights & Priviliges. 

Resolve 3d. That it appears to this Town highly neces- 
sary & Expedient that a Convention, or Congriss be immedi- 
atly Chosen, to form & establish a Constitution by the In- 
habitents of the Respective Towns in this State being free 
& of twenty one years of age, and upward, in Proportion as 
the Representatives of this State formerly were Chosen; the 
Convention or Congress not to consist of a greater number 
then ye. house of assembly of this State heretofore might 
Consist of, Except that each Town & District shall have Lib- 
erty to Send one Representative, or otherwise as shall appear 
meet to the Inhabitants of this State in General. 

Resolve 4th. that when the Convention, or Congress 
have formed a Constitution they adjourn for a short time, 
and Publish their Proposed Constitution for the Inspection 
& Remarks of the Inhabitents of this State 
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Resolved 5ly. that the Hon ble house of assembly of 
this State be Desired to Recommend it to the Inhabitents of 
the state to Proceed to Chose a Convention or Congress for 
the Purpose abovesaid as soon as Possable— 


A True Copy of the Proceedings, of the Town of Con- 
cord at the General Town meeting above mentioned— 


att. Ephraim Wood, Junr. Town Clerk 
Concord October ye. 22, 1776.”’ 


The significance of this resolution appears when it is com- 
pared with the previous petition of the Town of Pittsfield in 
Berkshire County in May, 1776, with the fact that the eall for the 
constitutional convention which met in 1779 whose work was ac- 
cepted, followed the exact plan suggested by the town of Concord, 
with the language of the eighteenth article of the bill of rights 
and of the last article of the constitution of 1780, and, finally, 
with the reasoning in the opinion of Chief Justice Marshall in 
Marbury v. Madison in 1803 with the concurrence of William Cush- 
ing as an associate justice of the Supreme Court of the United 
States. Mr. Justice Cushing had been Chief Justice of Massachu- 
setts from 1776 to 1789, and had served as a member of the Mas- 
sachusetts Convention of 1779-80. He knew then, of course, what 
every other leading man of that day knew, the reasons why people, 
not lawyers, but laymen in Berkshire and Concord were demanding 
a constitution and what were these reasons? 

The petition of the Town of Pittsfield in Berkshire County in 
May, 1776, recited (see Smith’s ‘‘ History of Pittsfield I, 352-3), 

‘When they further considered that the revolution in 
England afforded the nation but a very imperfect redress of 
grievances,—the nation, being transported with extravagant 
joy in getting rid of one tyrant, forgot to provide against 
another—and how every man by nature has the seeds of 
tyranny deeply implanted within him, so that nothing short 
of Omnipotence can eradicate them .. . 

‘‘That the first step to be taken by a people in such a 
state for the enjoyment or restoration of civil government 
among them is the formation of a fundamental constitution 
as the basis and ground-work of legislation . 

‘‘That, if this fundamental constitution is above the 
whole legislature, the legislature certainly can not make it 


‘“‘That a doctrine newly broached in this country 
. . that the representatives of the people may form just 
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what fundamental constitution they please, and impose it 
upon the people ... appears to us to be the rankest 
kind of Toryism, the self-same monster we are now fighting 
against. . 

‘*That, knowing the strong bias of human nature to 
tyranny and despotism, we have nothing else in view, but to 
provide for posterity against the wanton exercise of power, 
which can not otherwise be done than by the formation of a 
fundamental constitution. . . f 

**Let it not be said by future posterity, that, in this 
great, this noble, this glorious contest, we made no provi- 
sion against tyranny among ourselves. 

‘“We beg leave to assure your Honors, that the purest 
and most disinterested love of posterity, and the fervent 
desire of transmitting to them a fundamental constitution, 
securing to them social rights and immunities against all 
tyrants that may spring up after us, has moved us in what 
we have done... 

‘But even if commissions be recalled, and the king’s 
name struck off them; if the fee-table be reduced never so 
low, and multitudes of other things to be done to still the 
people,—all is to us nothing while the fundation is unfixed, 
the corner-stone of government unlaid. We have heard much 
of government being founded in compact: what compact has 
been formed as the foundation of government in this Prov- 
inee?’’ (Mass. Law Quart., Vol. III, No. 5, pp. 333-335.) 


Then followed the Concord resolution of October, 1776, already 
quoted in full in which the central ideas are, 


“cc 


. . . that a Constitution in its Proper Idea intends a 
System of Principles Established to secure the subject in the 
Possession & enjoyment of their Rights and Privileges, 
against any Encroachment of the Governing Part .. . 

‘| . . a Constitution alterable by the Supreme Legisla- 
tive is no Security at all to the Subject against any En- 
croachment of the Governing part on any, or on all of their 
Rights & priviliges,’’ (Frontispiece, ‘‘Manual of the Con- 
stitution Convention’’ of 1917). 


There you have the basic idea, which includes the duty of 
courts in regard to legislation, as clearly stated by level-headed lay- 
men in a few lines as Chief Justice Marshall stated it in Marbury v. 
Madison twenty-seven years later. For, if there were no judicial 
check on legislative power, the legislature could change the con- 
stitution at any time by simply passing any statute it saw fit to pass. 
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Realizing all this very clearly the Massachusetts Convention 
inserted in the eighteenth article of the bill or rights that, 


*‘The people . . . have a right to require of their law- 
givers and magistrates an exact and constant observance of 
them (the fundamental principles of the Constitution).’’ 


This clause does not merely suggest an implied power; it does much 
more than that; it imposes an expressed duty upon the ‘‘magis- 
trates.’’ 

It is common in these days to discuss the relation of courts to 
legislative acts in terms of judicial power, but the real nature of 
our scheme of government can not be fully grasped unless the 
dominant idea of judicial duty to the people as a whole in dealing 
with legislation is seen as the central idea, not only of the American 
Revolution, but of our American constitutional history from the 
argument of James Otis in 1761 (now painted by Reid on the walls 
of the Massachusetts State House) to the present time. 

When Thomas Jefferson wrote, in 1781, ‘‘A legislative despot- 
ism was not what we fought for,’’ he simply reflected the same idea 
of common sense reflected by the.townspeople of Concord in 1776, 
‘‘that a constitution alterable by the Supreme Legislative is no 
security at all to the subject against any encroachment of the gov- 
erning part.’’ 

For these reasons, these Concord and Pittsfield Resolutions 
deserve more attention than they have received hitherto. 


F. W. G. 
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SENATOR CARAWAY ON THE ‘‘CARAWAY BILL.’’ 


(From the “United States Daily” of August 14, 1928.) 

Senator Caraway (Dem.), of Arkansas, a minority member of 
the House Committee on the Judiciary, stated orally on August 13 
that he expects Congress, at the coming short session, to enact into 
law Senate Bill 1094 to amend the practice and procedure in Fed- 
eral courts. 

The bill, as it passed the Senate March 19, last, provides that 
hereafter, in any cause pending in any United States court, triable 
by jury, it will be reversible error for the presiding judge in the 
case to express his personal opinion as to the credibility of wit- 
nesses or the weight of testimony involved in the issue. Senator 
Caraway returned to Washington from his home in Arkansas on 
August 13. 


Says LEGISLATION 18 NECESSARY. 


‘‘The necessity for legislation for this purpose,’’ he said, ‘‘is 
growing every day. There are more and more Federal courts and 
more and more people coming into them. The temptation on the 
part of judges to invade the province of the jurors is a growing one. 

‘One cause for a lack of respect for law grows out of the 
manner of conduct of trials, in some courts, with display of impa- 
tience by the judges. One Federal judge recently asserted that the 
lack of respect is due to the character of lawyers and their methods 
in the trial of offenders. 

‘‘Of course, a judge who does not know how to so conduct his 
court as to command respect of the lawyers practising before him 
ought never to have gone on the bench. 

‘*T am happy to say that the real judges among those now on 
the bench are less inclined to abuse the great powers inherent in 
the Federal courts. There are, however, exceptions and this bill, 
which I believe will go on the statute books at the December session 
of Congress—and it ought to—will reach those exceptions. 

‘‘This bill provides specifically that it shall not operate to 
prevent the court directing a verdict when a verdict may be re- 
quired or permitted as a matter of law. But it will prevent trial 
judges in United States courts from invading the particular func- 
tion of the jury by expressing their personal opinions as to the 
weight of the testimony or the credibility of witnesses. 

**In summing up cases, in those aimed at in this legislation, 
trial judges often so intermingle personal opinions in respect to 
these matters that sometimes even the lawyers themselves are unable 
to distinguish between the declarations of law and the personal 
opinions of the trial judges as to the merits of the particular causes. 
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The judges sometimes denounce witnesses in the presence of the 
jury and express their view that witnesses are swearing falsely. 

‘‘Court records ought not to be encumbered with expressions 
of personal opinion. It is the jury’s prerogative to weigh the 
evidence in cases triable by jury. 

‘‘This proposal, in the bill now before Congress, passed by the 
Senate and awaiting action by the judiciary committee of the 
other branch of Congress, is substantially in the same form as it 
passed the House of Representatives, without a dissenting vote, 
back in the Sixty-sixth Congress but failed of consideration in the 
Senate. It ought to commend itself to the sound judgment of every 
lawyer in both branches of Congress. 

‘‘The provisions of the proposed law are perfectly clear. The 
purpose is so apparent that Federal courts, after the enactment of 
this legislation, cannot explain away the intention of Congress 
even if they are so disposed. 

‘‘The new law would stop such judges from expressing these 
personal opinions. It would require every trial judge in a Federal 
court, upon request of either party, to deliver his declaration of 
law in writing and, except in States which permit a different pro- 
cedure in their courts, to deliver the charge to the jury after the 
testimony has been introduced and before the counsel make their 
arguments in the case.”’ 


The full text of Senate bill 1094 follows: 
Be it enacted, etc., 


That hereafter in any cause pending in any United States 
court, triable by jury, in which the jury has been impaneled to 
try the issue of facts, it shall be reversible error for the judge pre- 
siding in said court to express his personal opinion as to the credi- 
bility of witnesses or the weight of testimony involved in said issue: 
Provided, that nothing herein contained shall prevent the court 
directing a verdict when the same may be required or permitted 
as a matter of law. 

See.2. The judge of the court on the issue of law involved in 
said cause shall be required to deliver his charge to the jury after 
the introduction of testimony and before the argument of counsel 
and where requested by either party said charge shall be reduced in 
writing; Provided, however, that in United States courts sitting in 
States in which the law permits the trial judge to deliver his 
charge after argument of counsel, such procedure and practice may 
be followed by the trial judges in United States courts sitting in 
such States: Provided further, that instructions may be repeated 
or amplified by the trial judge at any time before verdict, when 
he feels the ends of justice will be served thereby. 
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EDITORIAL COMMENT. 


Senator Caraway’s bill has been before Congress for more 
than ten years. It was discussed at length in the MAssacHUSETTS 
LAW QuaRTERLY for August, 1918, pages 347-357. 

It was opposed by the committees of the American Bar Asso- 
ciation and other bar associations in different parts of the country 
as well as by many leading, experienced and thoughtful members 
of the bar. 

The bill proposes to ‘‘muzzle’’ the judges of the Courts of the 
United States after one hundred and thirty-eight years of ‘‘un- 
muzzled’’ experience in the conduct of jury trials in the Federal 
Courts. It is, of course, common knowledge that many lawyers 
like to have a free rein in presenting their cases to a jury so that 
they can influence the jury with all the force of their persuasive 
personalities and dramatic power of sentimental appeal to sym- 
pathies or prejudices. It is a sort of second nature to some men to 
do this. There is no more striking example of it than the man who 
was one of the greatest masters of the art of advocacy before a jury, 
—Rufus Choate. Should lawyers be ‘‘unmuzzled’’ before the jury 
while the judge is ‘‘muzzled’’ by law? Rufus Choate was big 
enough not to think so and he tried his cases before juries who were 
supposed to be strong enough to listen to a judge and make up their 
own minds without being afraid of him. 

Senator Caraway says that some judges do not charge juries 
as well as others, but that is no reason for lowering the nature and 
responsibility of the office of a Federal judge. We have no desire 
to idealize the judges of the United States Courts or to disparage 
the able lawyers who try before them, but we do not think it a 
compliment to American juries to assume that, while they can listen 
freely to all the extravagances, insinuations and exaggerations in 
addition to the thousand and one little tricks of some experienced 
jury lawyers with which everyone is familiar, they can not listen 
to the views of a judge who is supposed to be, at least, mentally and 
morally able to resist the exaggerations of the lawyers on each side 
and to assist the jury in making up their minds. We prefer to 
assume that jurors inside of a court room are more or less what they 
are outside of a courtroom. Certainly no gathering of level-headed 
men who were expected to decide upon some question outside of a 
courtroom would think of refusing to hear the views of an expe- 
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rienced man whose duty it was to listen impartially with them to the 
whole story and assist them. Judging from the way in which many 
American citizens resent being ‘‘bossed’’ too much, we should 
imagine that jurymen would resent the idea that they could not be 
trusted to listen to a judge without this petty ‘‘muzzling’’ regula- 
tion which Senator Caraway proposes. In saying this, we do not 
wish to idealize American jurors, but certainly the jury system is 
based on the assumption that the jurors have intelligence and 
‘*sand’’ enough to listen to a judge and yet make up their own 
minds. At least that was the kind of juror contemplated when the 
right to jury trial was put in the constitution. That was the kind 
of juror who faced fine and imprisonment to stand up for his con- 
victions against the political judges of the Stuart Kings in England. 
It was the kind of juror that made jury trial respected and prized. 
In other words, our American forefathers did not distrust their 
juries as too weak to listen to a judge and keep their heads. On 
the contrary, they relied on them to do just that. 

We are not theorizing about this. As pointed out in the dis- 
cussion in this magazine already referred to, the Supreme Court of 
the United States has stated that: 


‘‘Trial by jury in the primary and usual sense of the 
term in the common law and in the American Constitutions 

. is a trial by a jury of twelve men in the presence and 
under the superintendence of a judge empowered to instruct 
them on the law and to advise them on the facts,’’ 


Capital Traction Co. v. Hoff, 174 U. 8.1 at p. 14. 


It may be that among the reasons why Senator Caraway’s bill 
has not been adopted by Congress hitherto is the belief that it would 
be an unconstitutional interference with the judicial functions if it 
were passed. 

Aside from any constitutional question, as a matter of common 
sense, are we likely to have better justice administered in the Fed- 
eral Courts if we ‘‘muzzle’’ the judges and tie them down to dry, 
written statements of law delivered to the jury before the lawyers 
argue, while we allow the lawyers on each side almost unlimited 
freedom in oral argument with the opportunity to pull the judge’s 
dry, written statement of law to pieces before the jury in any way 
they please? Would not this be throwing the power into the hands 
of the most partizan, persuasive and magnetic personalities at the 
bar experienced in the art of ‘‘bootlicking’’ the jury? Is it a 
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sound method of developing respect for the court? Laymen who 
serve as Federal jurors can answer this question as well as lawyers. 
Do they want to be treated like children or do they want to be 
trusted to listen to a judge inside of a court room as they would 
expect to be allowed to listen to anybody else outside of a court- 
room,—to ‘‘size up’’ his ideas and make up their own minds with- 
out the petty restrictions which Senator Caraway’s bill proposes? 
The fact that some states have restrictions of the kind proposed 
is no reason for copying them in the Federal Courts. We have had 
quite enough of that sort of ‘‘copy ecat’’ government in other 
directions. The Federal Courts were created as tribunals independ- 
ent of local prejudices. The fact that there may be a relatively 
incompetent judge here and there or that the bar in some states do 
not like to have judges exercise the natural functions of a judge is 
not a reason for foisting their limited conception of the judicial 
office on every federal district in the country. 
F. W. G. 
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WHEN IS A STRUCTURE NOT A ‘‘STRUCTURE’’? 


WHEN ARE BILLBOARD SITES NOT ‘‘PREMISES’’ ?— 
ZONING PROBLEMS. 





THE OPINION IN 


INSPECTOR OF BUILDINGS OF FALMOUTH 
v. 


GENERAL OUTDOOR ADVERTISING CO., INC. 


Decided June 8, 1928. 
161 N. E. Rep., 899; Mass. 1928 Adv. Sheets, 1317. 


This is a suit in equity brought by the building inspector of 
the town of Falmouth to compel the removal of a billboard owned 
and maintained by the defendant. The bill in substance alleges 
that, pursuant to G. L. ec. 40, §§25-30 and amendments thereto, the 
town of Falmouth, on April 20, 1926, adopted a zoning by-law 
which was duly approved by the Attorney General on May 3, 1926, 
and published and in full effect on June 5, 1926. The defendant, 
at the time the by-law became operative, was the owner of a large 
wooden outdoor advertising sign located in a section of Falmouth 
zoned as a single residence district. The defendant began the 
construction of a new sign or ‘‘billboard’’ to take the place of the 
existing old one without obtaining a permit from the plaintiff or 
the sanction of the board of appeals constituted under the zoning 
by-law, and completed its construction although notified to cease 
work thereon because the billboard was being built in violation of 
the by-law. The defendant’s answer, while denying that a new 
billboard was constructed, also alleged that in so far as the zoning 
laws purported to prevent the defendant from making such repairs 
or reconstruction as were reasonably necessary to maintain the 
structure in a safe and workmanlike condition, they were illegal, 
unconstitutional and unenforceable under the laws of this Com- 
monwealth. 

The defendant, however, excepted to the refusal of the court 
to rule, in accordance with its request, that, upon all the evidence, 
the plaintiff was not entitled to relief, and also to the denial of 
the defendant’s request that in so far as the zoning by-law— 
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which was adopted by the inhabitants of the town and approved 
by the Attorney General under the provisions of G. L. e¢. 40, §§ 
25-30, inclusive—applied to billboards and other advertising de- 
vices, it was illegal and unenforceable. 

It is unquestioned that the Legislature has inherent authority 
to regulate buildings, structures and premises in the interests of 
public safety, health, morals and welfare. Welch v. Swasey, 193 
Mass. 364. Chase v. Proprietors of Revere House, 232 Mass. 88. 
By Art. 50 of the Amendments to the Constitution, ‘‘ Advertising 
on public ways, in public places and on private property within 
public view may be regulated and restricted by law.’’ 

The question is whether the word ‘‘structures’’ added to the 
zoning act by St. 1925, ¢e. 116, includes billboards. In Small v. 
Parkway Auto Supplies Inc. 258 Mass. 30, 33, the word ‘‘build- 
ing’’ is defined. Under that definition, which we adopt, it is plain 
that the word building as used in the zoning act does not include 
billboards; but by St. 1925, ce. 116, § 1, ‘‘structures and premises’’ 
were added. The amendatory act was approved March 17, 1925, 
and when it took effect G. L. ce. 93, §§ 29, 30, coexistent with G. L. 
c. 40, § 25, had not been repealed. By G. L. e. 93, §§ 29, 30, adver- 
tising signs and devices within public view were placed under the 
supervision and control of the division of highways of the de- 
partment of public works which was directed in §29 to make, 
amend or repeal rules and regulations for the proper control and 
restriction of billboards, signs and other devices on public ways or 
on private property within public view of any highway, public 
park or reservation, except as provided in § 32 which relates to 
signs or other devices on or in the rolling stock, stations, sub- 
ways or structures of or used by common carriers. ‘‘Said rules 
and regulations may require that said billboards, signs or other 
devices be licensed in accordance therewith and with this section, 
and need not be uniform throughout the Commonwealth.’’ If it 
seems necessary or expedient, in the opinion of the division, public 
hearings may be given. It also provides that subject to the ap- 
proval of the commission, cities and towns ‘‘may further regulate 
and restrict said billboards or other devices within their respective 
limits by ordinance or by-law not inconsistent with sections twenty- 
nine to thirty-three, inclusive, or with said rules and regulations.”’ 
By § 31 jurisdiction in equity is given to the court on complaint 
of the Attorney General, of any town or any officer thereof, or 
of any interested party, to restrain the violation of any rule, regu- 








73 


lation, ordinance or by-law established or adopted under § 29. By 
§ 33 the violation of any rule, ordinance or by-law established under 
§ 29 is punishable by fine. General Laws, ce. 93, § 29, was amended 
by St. 1924, ec. 327. By the amendment the division was directed 
that before establishing or amending rules or regulations it should 
hold duly advertised public hearing in so far as may be deemed 
necessary or expedient, and ‘‘cities or towns may further regulate 
and restrict said billboards or other devices within their respective 
limits by ordinance or by-law not inconsistent with sections twen- 
ty-nine to thirty-three, inclusive, or with such rules and regula- 
tions.”’ 

It is plain, however, that, when the words ‘‘structures and 
premises’’ were added to the zoning act, a well codrdinated and 
complete system for the establishment and regulation of billboards 
located on a public way—as the billboard in the case at bar was 
located—had been established and was in force. The Legislature 
had conferred upon the division authority over the erection and 
maintenance of billboards with the subordinate right of cities and 
towns by ordinance or by-law to make further regulations or orders 
not inconsistent or at variance with the regulations promulgated 
by the division. . 

It is the contention of the plaintiff that the by-law is valid 
and enforceable under the zoning act as amended. While statutes 
in part materia are to be construed as corroborative of each other, 
Rex. v. Loxdale, 1 Burr. 447, and that principle was followed in 
Church v. Crocker, 3 Mass. 17, we are of opinion that the Legisla- 
ture did not intend by the amendment to the zoning act to include 
billboards and by implication to supersede and repeal G. L. ce. 93, 
§ 29. A statute is not to be deemed to supersede a prior statute 
in whole or in part in the absence of express words or clear impli- 
eation. Brown v. Lowell, 8 Met. 172, 174. Copeland v. Springfield, 
166 Mass. 498, 504. Brooks v. Fitchburg & Leominster Street Rail- 
way, 200 Mass. 8, 17. 

The by-law being invalid as to billboards, the defendant’s 
request—that, upon all the evidence the plaintiff is not entitled to 
relief prayed for—should have been given, and a decree is to be 
entered dismissing the bill with costs. Nowell v. Equitable Trust 
Co., 249 Mass. 585, 600. 

Ordered accordingly. 








DISCUSSION OF THE OPINION BY ALBERT S. BARD, ESQ., 
25 BroaD St., NEW YorRK CITY. 
Counsel for and Member of Executive Committee of the National 
Committee for Restriction of Outdoor Advertising. 

This case may raise serious questions in the future in con- 
nection with the exercise of local powers of zoning by municipali- 
ties in the state, or, to be somewhat more specific, questions con- 
cerning the accommodation between general regulation and re- 
striction of land use by the state, on the one hand, and the local 
auxiliary regulation which is desirable under home rule principles, 
on the other. 

The case will not be likely to affect the general progress of 
zoning, for it seems so contrary to the commonly recognized prin- 
ciples involved, that other states will not be likely to follow it. 


I 


On its face the decision is serious enough, denying, as it does, 
the power of Massachusetts towns to zone locally against bill- 
boards, in addition to the restrictions imposed by the highway 
division of the state department of public works. In the face of 
the rising tide of indignation against the abuses of outdoor adver- 
tising a decision which holds that a billboard is not a ‘‘structure,’’ 
and that billboard sites are not ‘‘ premises,’’ within the meaning of 
a zoning act, and which denies a limited grant of power to cities 
and towns in the face of a statute which seems to give them such 
power in so many words, would seem to be a sowing of an unneces- 
sary crop of troubles which will spring up to plague future town 
and city planners, local communities and their legislatures. 

The Court reaches this conclusion because it did not see its 
way clear to harmonize the grant of a local and subordinate power 
to cities and towns to zone against billboards with a paramount 
power in a state department to legislate on the subject. The rules 
of interpretation would seem, however, to make it possible to rec- 
oncile concurrent jurisdictions (though in unequal degree) over the 
subject matter rather than to deny the local jurisdiction by plac- 
ing a surprising limitation upon the words ‘‘structures and 
premises.’ 

A statement of the case will make this clearer. 

The ease was a suit in equity brought by the building inspector 
of the town of Falmouth to compel the removal of a billboard 
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claimed to be maintained in violation of a zoning by-law adopted 
by the town. The bill was dismissed upon the ground that the 
zoning law authorizing cities and towns to regulate ‘‘buildings, 
structures and premises’’ (Mass. Genl. L. ch. 40, §§ 25-33, as 
amended by Stat. 1925, ch. 116) did not intend to include bill- 
boards.* 

This decision is predicated upon the fact that another statute 
(Genl. L. ch. 93, §§ 29-33, as amended by Stat. 1924, ch. 327)* 
provides for a ‘‘well codrdinated and complete system for the 
regulation of billboards by the highway division of the state depart- 
ment of public works’’, which system is held to cover the entire 
field of billboard regulation and to exclude all other regulatory 
power, in spite of the fact that this other statute itself provides in 
explicit terms that ‘‘cities and towns may further regulate and 
restrict said billboards or other devices within their respective 
limits by ordinance or by-law not inconsistent with’’ such law or 
the regulations adopted by the highway division pursuant thereto. 
What, if any, effect is to be given to this last grant of power is not 
explained by the opinion. The legislature itself did not appear to 
consider the system of regulation by the highway division ‘‘com- 
plete’’, for it expressly gave the power of ‘‘further regulation’’ to 
the cities and towns. The court does not give this clause any effect, 
although the opinion expressly refers to it, but interpolates into 
the statute a phrase which the statute itself does not contain. The 
statute says that the additional regulations which the cities and 
towns are authorized to make shall ‘‘not be inconsistent with’’ those 
made by the highway division. The opinion says that the statute 





*The statutes in question may be briefly abstracted as follows: 

The Zoning Law: Mass. Genl. L. (1921), Ch. 40, powers and duties of cities and 
towns, §§25-33. Section 25 permits cities and towns to zone with respect to “‘buildings’’. 
“Buildings” may be restricted to particular parts of the city or town and their uses 
limited and regulated. The original statute does not include “structures and premises’’. 
By Stat. 1925, Ch. 116, the above §25 and other related sections were amended so as to 
extend the zoning power to “structures and premises” as well as “‘buildings”. 

The Billboard Law: Mass. Genl. L. (1921), Ch. 93, §§29-33. By §29 the division 
of highways in the state department of public works is given power to make rules and 
regulations to “control and restrict” advertising on public ways or within public view, 
etc. The section contains the following clause: 


“Subject to the approval of the division, towns may further regulate and 


restrict said billboards or other devices within their respective limits by ordinance 
or by-laws not inconsistent with sections 29 to 33, inclusive, or with said rules and 
regulations”’. 


By Stat. 1924, Ch. 327, the above clause was amended by striking out the words 
“subject to the approval of the division” and by adding the words “cities and”, so that 
the clause as amended read: 

“Cities and towns may further regulate and restrict said billboards or other devices,” 
etc., as above. 
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says that the additional regulations may not be ‘‘at variance with’’ 
(7.e. may not ‘‘vary from’’) them, which is a very different thing. 

Obviously if the additional town regulations may not vary 
from the original highway regulations, but must coincide with them, 
the authority to make ‘‘further regulations and restrictions’’ is a 
nullity, and the statute is meaningless when it makes this explicit 
grant of power to cities and towns. Yet the opinion gives no ex- 
planation of why it disregards these words. 


II 


A second feature of the opinion is its assumption that the case 
involves the doctrine of implied repeal by a later inconsistent 
statute unless the court shall avoid such an effect by holding that a 
billboard is not a ‘‘structure’’ and that the grounds on which bill- 
boards are erected are not ‘‘premises’’ within the meaning of the 
zoning law. The court seemingly feels itself to be in this dilemma: 
It must choose between (1) an implied repeal of the statute giving 
the highway division control of billboards and (2) a decision that 
the words ‘‘structures and premises’’ do not apply to billboards. 
It decides to grasp the second horn of the dilemma and to say that 
these words do not in this case mean what they say. The court 
tacitly admits that were it not for the highway division or bill- 
board statute the words ‘‘structures and premises’’ would mean 
what they say, and would include billboards and billboard sites. 

But this dilemma seems wholly of the court’s own making. A 
decision that the town of Falmouth might make zoning regulations 
affecting billboards, so long as they are not inconsistent with the 
highway division regulations (that is to say, so long as the town 
regulations do not prohibit what the highway division expressly 
permits, or do not permit what the highway division expressly 
prohibits), would leave both statutes in full force and effect. Upon 
this reasoning the test of the validity of the Falmouth regulations 
would be whether or not they are consistent with the highway divi- 
sion regulations. So far as inconsistent they must fail. Otherwise 
they would stand. 

The two statutes give complementary powers (control and re- 
striction of billboards) to two different governmental agencies; and 
the reason for giving such powers to both is that the local authori- 
ties may (within the proper limits) apply the general principles of 
control to their own local conditions, and also, as it seems to the 
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writer, if they desire, go further, so far as that may be done without 
contravening the state regulations. Either one of these considera- 
tions furnishes a reason for such legislation and reconciles both 
their purpose and form. There is no repugnancy. 

In other words, the assumption which lies at the base of the 
decision, that of an implied repeal by reason of inconsistency or 
repugnanecy between the two statutes in question, which repeal 
must, if possible, be avoided, seems illusory. 

Inconsistency and repugnancy are used interchangeably in the 
law. Pleadings and parts of pleadings are inconsistent when they 
contradict each other; where if one is true the other cannot be. 
Statutes are inconsistent or repugnant where both cannot possibly 
be given effect, not otherwise. Mere differences or variances do not 
necessarily constitute inconsistency or repugnanecy. (See Words 
and Phrases Judicially Defined. ) 

At the cost of repetition let us put the position of Falmouth 
into concrete terms: 

It does not want the billboard in question. It looks into the 
statutes and finds that the legislature has declared in the zoning 
statute (Genl. L., ch. 40, §§ 25-33, as amended by Stat. 1925, ch. 
116) that cities and towns may restrict ‘‘buildings and structures’’ 
by ‘‘excluding them from specified parts of the city or town’’, and 
by limiting their use and the use of ‘‘ premises’’ to or for ‘‘ particu- 
lar industries or commercial purposes’’, ete. Seemingly this would 
permit the town to include billboard regulation among its zoning 
restrictions, in accordance with the amendment to the Massachu- 
setts constitution (Art. 50) which provides that ‘‘advertising on 
public ways, in public places and on private property within public 
view may be regulated and restricted by law’’. But Falmouth 
looks further into the statutes and finds particular billboard legis- 
lation, the ‘‘well coordinated system for the establishment and regu- 
lation of billboards’’ (Genl. L., ch. 93, §§ 29-33, as amended by 
Stat. 1924, ch. 327), and quite properly says to itself: ‘‘When it 
comes to billboards, the general power contained in the zoning 
statute is not so broad as that relating to other structures and 
premises. Our regulations and restrictions must not be inconsistent 
with those adopted by the highway division, but we are pleased to 
find that the legislature has not committed exclusive power to the 
highway division to legislate on this subject. On the contrary, it 
has given it only the primary and paramount right, and subject 
only to the exercise of that superior right, we cities and towns are 
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given the right to create additional regulations and restrictions. 
We must respect the highway division regulations, but beyond that 
we have a free rein. We have examined the highway division regu- 
lations and we do not find that they either permit or prohibit this 
board; accordingly we will prohibit it. So far as the highway 
division regulations go, they are observed in our town. But we wish 
to go further, and under the legislative grant of power to go fur- 
ther, we zone this board off the map’’. Then Falmouth wakes up 
to find that when the legislature authorized it to regulate and re- 
strict ‘‘structures and premises’’, billboards are not ‘‘structures’’, 
and billboard sites are not ‘‘premises’’! 

‘‘But,’’ says Falmouth, ‘‘are not the zoning statute and the 
billboard statute in pari materia, as the Supreme Court itself says? 
Must they not then be treated as corroborative of each other? Are 
they not to be read together as if they were contained in the same 
statute? Why, then, under the zoning statute do we not have a 
general zoning power over all buildings, structures and premises, 
except that with respect to billboards our power must take into con- 
sideration the superior jurisdiction and paramount regulations of 
the highway division? Such a legal situation is no novelty. The 
necessity of harmonizing statutes with constitutions is a common- 
place in jurisprudence. Concurrent jurisdiction between the fed- 
eral and state governments, with paramount authority on the part 
of the federal government, exists. Why not a similar situation 
here?’’ The only answer in the opinion of the court appears to be 
that a billboard is not a ‘‘structure’’, nor are billboard sites ‘‘ prem- 
ises’’, in this statute. 


III 


A few words more as to repeals by implication :—The general 
principle is concisely stated in a Massachusetts case. ‘‘The law 
does not recognize repeals by implication unless the new legislation 
is inconsistent with the old.’’ Knowlton, C. J., with Rugg, J. (now 
C. J.), et al. in aceord, in Johnson v. Mayor of Quincy, 198 Mass., 
411; 413 (1908). 

The opinion in the case at bar deals with a refinement of that 
principle, the case where the provisions of the two statutes are not 
flatly repugnant, but where one of the two statutes is held to be 
intended to cover the whole field and to be exclusive. In such cases 
there is repugnancy of purpose, even though the rival provisions 
may not be strictly repugnant. In such cases the principle is thus 
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expressed : ‘‘ When two statutes cover, in whole or in part, the same 
subject matter, and are not absolutely irreconcilable, no purpose 
of repeal being clearly shown, the court, if possible, will give effect 
to both. Where, however, a later act covers the whole subject of 
earlier acts and embraces new provisions, and plainly shows that it 
was intended not only as a substitute for the earlier acts, but to 
cover the whole subject then considered by the legislature, and to 
prescribe the only rules in respect thereto, it operates as a repeal 
of all former statutes relating to the same subject matter, even if 
the former statutes are not in all respects repugnant to the new act. 
But in order to effect such repeal by implication it must appear that 
the subsequent statute covered the whole subject matter of the for- 
mer one, and was intended as a substitute for it.’’ (36 Cye, 
1077-9.) 

It will be noted that in such a case the statute which covers the 
whole field and is held to be intentionally exclusive must be the 
later act. In the case at bar the act creating the ‘‘ well coordinated 
and complete system for the regulation of billboards by the highway 
division’’ was the earlier. The 1925 amendment to the zoning act, 
which to the zoning jurisdiction of cities and towns over ‘‘build- 
ings’’ added a similar jurisdiction over ‘‘structures and premises’’, 
was a year later than the last form of the billboard act. Had it been 
the other way around, and were it not for the express words in the 
billboard act giving cities and towns the power to make ‘‘further’’ 
regulations, there might be some claim that the billboard act was 
intended to be complete and exclusive, and that the jurisdiction 
conferred by it on the highway division worked an implied repeal 
of the town’s jurisdiction over billboards. But unfortunately for 
the court’s reasoning, the extension of the zoning powers of cities 
and towns to ‘‘structures and premises’’ was the latest act, and 
although brief in language was comprehensive in scope and pur- 
pose. Repugnancy of purpose, then, because of a comprehensive 
and exclusive act, must be discarded. Only actual repugnancy of 
rival provisions, the impossibility of giving effect to both, would 
justify the court in holding that in amending the zoning act to 
include ‘‘structures’’ the legislature intended to include every kind 
of a structure except a billboard, and that in using the term ‘‘ prem- 
ises’’ the legislature meant to include all land except billboard 
sites. As already seen, no such repugnancy exists. Of course, had 
the legislature had any such intention as above stated, with the 
earlier billboard act before it, it would have been easy to include in 
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the zoning act an express exception of billboards; indeed one would 
be expected. 

This omission is held in another and somewhat similar Massa- 
chusetts case to be eloquent of the legislature’s intention not to 
except. In Slack v. Inspector of Buildings of Wellesley, 160 N. E. 
Rep. 285 (Mass. Advance Sheets 1928, p. 495), the plaintiff, a 
land owner, sought a writ of mandamus to compel the defendant to 
issue a building permit for a building which was planned to extend 
to the sidewalk line. The town of Wellesley, pursuant to the powers 
granted by General Laws, Ch. 1438, § 3, to ‘‘regulate the inspection, 
materials, construction, alteration, repair, height, area, location and 
use of buildings and other structures’’, had enacted a building by- 
law requiring buildings to be located a certain distance from the 
center line of any adjacent street. The plaintiff claimed that this 
by-law was in substance and effect the establishment of a building 
line, which is not within the purview of Ch. 143, but can only be 
done in accordance with General Laws, Ch. 82, § 37, and that there 
had been no compliance with the requirements of the latter statute. 

The court held that the setback law had been enacted in the 
exercise of the police power of the state, and required a certain 
distance from the center line of streets in order to separate build- 
ings from each other; that the building-line law was enacted in the 
exercise of the power of eminent domain, and required setbacks 
from the exterior line of the highway, regardless of the width of the 
way and the necessity of a separation of buildings (7. e. was funda- 
mentally a matter of appearance), and contemplated compensation 
to the land owner in case of damage; and that so far as the two 
statutes covered the same field, the result must be held to be in- 
tended. ‘‘If it had been the intention of the General Court to 
narrow the meaning of ‘‘location’’ as thus inserted in the law as to 
police power, and to render the preexisting statute as to setback of 
buildings from the street line under eminent domain the exclusive 
authority in that field, it would have been simple to express that 
intention by the use of appropriate words. No such restrictive 
words were used. . . . In these circumstances, we are of opinion 
that there cannot be read into General Laws, Ch. 143, § 3, a limita- 
tion or exception which the General Court has not seen fit to put 
there.’’ (Rugg, C. J.) 

The writer confesses to finding great difficulty in squaring the 
Falmouth opinion with the principles of statutory interpretation 
applied in the Wellesley case. The two cases were decided three 
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months apart, the Falmouth ease being the later. The Wellesley 
decision is clearly right. 

Another illustration of overlapping but consistent legislation, 
typical of the way in which the Massachusetts legislature has built 
up these regulatory powers piece by piece, occurs in the acts con- 
cerning road signs. General Laws, Ch. 85, § 2, permits the Massachu- 
setts State Automobile Association to erect at its own expense, but 
‘under the direction of the division of highways of the department 
of publie works”’ ‘‘signboards or notices at such points on the publie 
ways of the commonwealth as the division may deem necessary or 
proper’’. This legislation was enacted in 1906. No one under- 
stands that it suffered an implied repeal through the enactment in 
1920 of what we eall in this article the ‘‘billboard law’’, notwith- 
standing the fact that the ‘‘ well coordinated and complete system”’ 
embodied in the later act includes not only billboards and advertis- 
ing, but ‘‘signs’’ as well, both those ‘‘on publie ways or on private 
property’’, and without distinction between public and private 
signs, or between road signs and advertisements. Both acts appear 
in the General Laws of 1921; both are acted upon as co-existent, 
and properly so. They merely overlap and are cumulative. 


. 
IV 

In what sense do other Massachusetts statutes use the term 
‘“structures’’? Does it include or exclude billboards? 

General Laws, Ch. 148, §3 provides that every city (except 
Boston) and every town which accepts the section ‘‘may, for the 
prevention of fire and the preservation of life, health and morals, 
by ordinances or by-laws consistent with law and applicable through- 
out the whole or any defined part of its territory, regulate the 
inspection, materials, construction, alteration, repair, height, area, 
location and use of buildings and other structures within its limits’’, 
ete. 

Here is a baby zoning law, plus a building regulation law ; obvi- 
ously an oldtimer, embodying the earlier experience, stopping within 
the limits of ‘‘life, health and morals’’ for its objects; somewhat 
puny beside the zoning law in Ch. 40, § 25, with its additions of 
**eonvenience’’, ‘‘welfare’’, ‘‘beauty’’, ‘‘schemes for municipal im- 
provement’’ and the like, and its insistence upon the power to dif- 
ferentiate and to compel specialization in the use of land. 

Was not a billboard a ‘‘structure’’ under this law? Did not 
cities and towns have power to regulate billboards under this section 
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prior to the general billboard law giving control to the highway 
division, provided their regulations were directed not to aesthetic 
considerations but against the well known dangers and objection- 
able conditions incident to billboards in connection with the com- 
munity’s safety, health and morals? When the state billboard law 
was enacted did not Ch. 143 continue to operate so far as it could 
in harmony therewith? 

The next section in the same chapter gave towns the right to 
require the use of incombustible materials within fire limits to be 
fixed by them. This also referred to dwellings and ‘‘other struc- 
tures’’, and presumably gave some control over the material to be 
employed in the erection of billboards, if the town chose to exer- 
cise it. 

In other words, it would seem that a billboard must have been 
a ‘‘structure’’ under Ch. 148. 

Turn next to General Laws, Ch. 85, § 8. This act gives to ‘‘the 
municipal board or officer having charge of the laying out of public 
ways’’ the power to ‘‘grant permits for the placing and maintain- 
ing of signs, advertising devices, clocks, marquees, permanent awn- 
ings and other like structures projecting into or placed on or over 
public ways in its town’’. The advertising devices here referred 
to obviously relate to outdoor advertising, and such an outdoor 
advertising device is obviously a ‘‘structure’’, as the legislature uses 
that term. 

Moreover, this act too is earlier than the zoning law. Would 
the Massachusetts Supreme Court say that all such structures as 
are here mentioned are excepted out from the broad powers bestowed 
on towns by the zoning statute? Or would it say that the zoning 
regulations adopted by a town under the zoning law and the regu- 
lation of the details contemplated by this section are to be har- 
monized and accommodated to each other, with the broad and gen- 
eral zoning regulations paramount? 

Yet if the reasoning of the Falmouth opinion is to be followed, 
must not the court say that the term ‘‘structure’’ as used in the 
zoning law cannot apply to any of the structures in this list? With 
what result? A municipality, acting under the zoning law, may 
banish signs, clocks, marquees, permanent awnings and the like 
from given areas, and the ‘‘ municipal board or officer having charge 
of the laying out of public ways’’ could invite them back again 
the next day. 

All these statutes and regulations are so many hands and arms 
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stretched out from different directions for a common purpose, to 
hold back the landowner who seeks to seize a private advantage at 
the expense of his community. The legislature has been induced to 
direct one statute after another to extend its hand to stay the de- 
spoiler. All the hands should be welcome; only no two can grasp 
the same spot and pull in different directions. If the legislature 
has not been sufficiently explicit to prevent this incompatibility, 
then, and to that extent only, the court must assign precedence. It 
is both illogical and unnecessary to tell the zoning law to keep its 
hands in its pockets. 


Vv 

The evolution of zoning in Massachusetts adds corroboration 
to the views here expressed. The original zoning law extended 
itself only to ‘‘buildings’’ and their uses. In Small v. Parkway 
Auto Supplies, Inc., 258 Mass. 30, it was held that a gasoline pump 
and automobile pit wefe not a ‘‘building’’, and experience showed 
that a wider control would be desirable. Accordingly, the legisla- 
ture by amendment in 1925 extended the zoning powers of cities 
and towns to include ‘‘structures and premises’’, which presum- 
ably means all structures and*premises, just as ‘‘buildings’’ means 
all buildings. 

A somewhat analogous evolution took place in the billboard 
statute also, indicating that the legislature knew perfectly well 
what it was doing, and that the power granted by the 1924 amend- 
ment to the billboard statute, giving to cities and towns the right 
to enact ‘‘further’’ regulation and restriction of billboards was 
fully intended. The original act had given this power of further 
regulation and restriction only to towns, and had also made such 
further regulations and restrictions subject to the approval of the 
highway division of the state department of public works. In other 
words, in enacting any regulations beyond those enacted by the 
highway division, the state and local authorities were to have a 
concurrent jurisdiction by joint action only. On further consider- 
ation this requirement of joint action was seen to be unnecessary, 
and at the same time the statute was found to be unnecessarily 
restrictive in that the power of local legislation had been restricted 
to towns. Accordingly, by the 1924 amendment the legislature 
extended the local legislative power to cities, and eliminated the 
necessity of a reference of the local regulation to the highway divi- 
sion of the state, leaving a comparison between the local legislation 
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and the general regulations, and the discovery of any inconsistency 
or repugnancy between them, to the interested parties themselves. 
This may or may not be a desirable situation as a legislative matter. 
Evidently the legislature thought it was. But the court does not 
appear to have considered the possibility of such an intention. 

In this connection it is interesting to know from those who 
participated in the development of the above statutes and helped 
to draft the amendments, that they did in fact intend that the 
zoning law should apply to billboards and their sites, and to include 
them under the terms ‘‘structures and premises’’, and that they 
supposed that it did so until the Falmouth decision to the contrary. 
Of course this fact was no part of the record in the ease and would 
presumably have been excluded had it been offered in evidence in 
just that form; but it is surprising that the court should not know 
and give weight to what practically everybody knew who was inter- 
ested in city and regional planning, even if such fact did not quite 
attain the technical status of a fact of which ‘‘ judicial notice’’ must 
be taken. 

The learned counsel to the Zoning Committee in New York, 
Edward M. Bassett, puts his criticism of the Falmouth opinion in 
a nutshell when he says: 

‘‘The regulation by the highway division means the same 
regulation of like advertising devices throughout the state. 
Such regulations would constitute a state code of regulation. 
Zoning never interferes with codes. Zoning is regulation 
supplemental to and separate from codes, and which is differ- 
ent in different districts. 

‘‘New York State had a tenement house law before it 
had a zoning enabling act. If Justice Braley’s argument 
were transferred to this state, Buffalo’s zoning ordinance 
could not affect tenement houses. The zoning of Buffalo, of 
course, does not supersede the tenement house law. But 
neither does the existence of the tenement house law exempt 


future tenement houses from the operation of the zoning 
law.”’ 


Likewise in Massachusetts, before the zoning laws, there were 
building laws, and they had to be obeyed; but under them a man 
could put any kind of a building where he pleased. Then came the 
zoning laws, and a man had to put a certain kind of a building 
where the zoning laws allowed; but he still had to obey the building 
laws. Why not the same with a billboard? ‘‘Because a billboard 
is not a ‘structure’ under the zoning law’’, says the court! 
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VI 

It is not claimed that the concurrent evolution of the billboard 
and zoning laws presents no difficulty whatever in harmonizing 
them, and in deciding precisely where, as a practical matter, the 
respective authority of the state highway division and of munici- 
palities begins and ends. The writer’s point is that that difficulty 
is wholly different from the one assumed by the court, and is to be 
solved by a wholly different method from that adopted. In the 
extension of old statutes into new fields or to cover new subjects, 
enactments which began in forms wholly free from danger of col- 
lision may be extended by inadvertence so as to overlap. A general 
revision of the law on the subject is often needed to bring all parts 
into harmony and clarity. Meanwhile in case of downright repug- 
nancy, the knot must be eut by the court and precedence must be 
given to one provision over another. But in such case the well- 
known maxim cessante satione legis, cessat ipso lex applies. The 
accommodation, that is to say the precedence granted on the one 
side and the concession exacted on the other, goes no further than 
is required in order to eliminate the repugnancy. 

Accordingly here the court quite conceivably might have said: 
‘**We find that the billboard statute gives control of advertising to 
a state agency, with auxiliary control to the localities. We also find 
that the subsequent amendment to the zoning statute, standing by 
itself, would give control to the municipalities. We do not think the 
zoning law was intended to be an implied repeal of the ‘well co- 
ordinated system for the regulation of billboards’ embodied in the 
billboard law; but inasmuch as both authorities cannot be para- 
mount, we think the legislature must* have meant to divide the 
authority in such and such a way.’’ If it be urged that in making 
that division the court only assigned 100 per cent of that authority 
to the billboard law and none at all to the zoning law (somewhat 
like the man who cut off his dog’s tail just behind its ears, only 
going somewhat further) and that that in a legal sense, just as in a 
mathematical sense, is a ‘‘division’’ of authority, the answer is that 
the opinion does nothing of the kind. To give the billboard law 
precedence and paramount authority over the zoning law with 
respect to the one structure billboards, would be precisely that 
division. But to say that the legislature never intended to include 
billboards in the word ‘‘structure’’, or billboard sites in the word 
‘*premises’’, goes far beyond that. Let us assume that the Massa- 
chusetts legislature repealed the billboard law tomorrow, would the 
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cities and towns thereby acquire control over the billboards under 
the zoning law? If so, how would they get it? If, when the zoning 
law was enacted, the legislature never intended to inelude billboards 
in the word ‘‘structures’’, how would the repeal of the billboard 
law insert that intention into the zoning law enacted years before? 
Yet the repugnancy would have disappeared. For how long must 
Massachusetts go on defining the word ‘‘struetures’’, when it means 
to include them all, by the addition of the words ‘‘ineluding out- 
door advertising’’? One recalls that the Statute of Uses ‘‘had no 
other effect than to add at most three words to a conveyance’’; but 
those added words were a nuisance to generations of conveyancers. 

If a billboard is a structure under Chapter 85 of the General 
Laws, and under Chapter 143, but not under Chapter 40, will it or 
will it not be under some future chapter that refers to ‘‘structures’’ 
or ‘‘premises’’? 

What will be the effect of the decision on local building laws, 
should the state first increase its general control over building by a 
more particular enumeration of requirements, or assign to a state 
department the power of specifying detail in furtherance of general 
rules enacted by the state, and then later reinvigorate the policy of 
local control by a new grant of home-rule powers to the munici- 
palities? Will the latter acts prove ineffective under the Falmouth 
principle of legislative paralysis in advance, upon the ground that 
these powers cannot be intended to refer to buildings, because there 
is already a perfectly good and healthy law concerning them? 

It is unfortunate that the Massachusetts court puts its decision 
in terms of definitions of ‘‘structures and premises’’, instead of 
putting it upon the ground 6f incompatibility of statutory purposes 
and then making a determinination of the order of statutory prece- 
dence at the precise point where it could spell out and state a con- 
flict. 

The reader should note that in this discussion of the Falmouth 
ease the writer so far has nowhere claimed that the decision was 
wrong. That is dealt with below. So far this discussion has been 
devoted to the proposition that the opinion seems wrong, and may 
turn out to be a breeder of trouble. When a court hits the nail on 
the thumb it may leave soreness. 


Vil 
Was the Falmouth case correctly decided on its merits? As 
already implied that is a different question from whether the opin- 
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ion is right or wrong. The writer ventures no opinion on the merits 
of the decision, for that would involve a consideration of detail 
wholly foreign to the purpose of this article. The decision involves 
questions of the continuance of a pre-existing nonconforming struc- 
ture, lawful when erected; whether its rebuilding came within the 
domain of ‘‘repairs’’ or made it a new structure; the validity of 
the village by-law as to ‘‘repairs’’, and the like. None of these 
points are dealt with in the opinion; yet they might conceivably 
justify the decision. One point alone calls for discussion here. 

In the early part of this article the writer stated that the real 
test of the village by-law was whether it was consistent or incon- 
sistent with the billboard regulations adopted by the state highway 
division. If it was ‘‘not ineonsistent’’ therewith, then, under the 
billboard law plus the zoning law, the village had the power to adopt 
it. This brings us to a brief consideration of the highway division 
regulations. ; 

It should be noted that these regulations are all couched in 
terms of prohibition. ‘‘No person. . . shall post, erect, display or 
maintain within public view from any highway, public park or 
reservation any billboard, sign or other advertising device, except 
as hereinafter provided.’’ ‘‘No billboard shall be erected until an 
application shall be filed.’’ ‘‘No outdoor advertising will be per- 
mitted within the limits of any public way.’’ ‘‘No permits will be 
issued for outdoor advertising in any location within 300 feet of 
any public park.’’ And soon. Certain requirements are laid down 
which must be observed; but there is not a word in the regulations 
from beginning to end which gives affirmatively the right to erect 
and maintain such structures if these requirements and no others 
are met. On the contrary, the regulations provide for the receipt 
of objections from any city or town and a hearing thereon before 
any permit shall issue to authorize the sign or board, and the state 
regulations also provide a model form of local regulations which 
are recommended to the cities and towns for their adoption. 


Vill 
The decision here criticized fortunately does not ham-string the 
cause of billboard regulation in Massachusetts, nor permanently 
impair the impulse for civie betterment which gave rise to the con- 
stitutional amendment of 1916 granting to the state legislature and 
its delegates power to regulate.outdoor advertising within public 
view. As already appears, the decision abrogates the present legis- 
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lation giving cities and towns auxiliary jurisdiction over billboards, 
but the power of the state department of public works to deal with 
them through its division of highways remains unimpaired. 

The town of Falmouth also has still another line of battle from 
which to fight the billboard nuisance. General Laws, Ch. 148, § 3, 
is still in good working order, it would seem from the fact that it 
has just been given a certificate of health by the Massachusetts 
Supreme Court in the Wellesley case above. 

Why may it not frame a by-law thereunder, going so far as it 
may under that grant of power, which includes powers with respect 
to ‘‘height, area, location and use of buildings and other struc- 
tures’’? 

Will the Supreme Court hold that a billboard is not a ‘‘strue- 
ture’’ under that act either, upon the ground that the billboard law 
has effected an implied repeal of that act with respect to billboards? 
The writer would suppose that Chapter 143 and the zoning law in 
Chapter 40 overlap somewhat, but present no problem of harmoniz- 
ing because no repugnancy exists. At any rate, the Court can 
hardly say, without disavowing the Falmouth opinion, that the 
zoning law, having no application to billboards, enters into the ease. 
That reduces the question to harmonizing Chapter 143 and the bill- 
board law. Well, the issue is there to be raised and settled, if the 
friends of the New England landseape and of community amenity 
will raise it. Perhaps, with another chance, the court might recon- 
sider the Falmouth opinion. 





_ 
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A LETTER AS TO THREE GOVERNMENT PUBLICATIONS. 


House OF REPRESENTATIVES, U. S. 
COMMITTEE ON THE LIBRARY. 
Wasuineton, D. C. 
Aveust 10, 1928. 
Editor, ‘‘ Massachusetts Law Quarterly’’: 

The Chairman of the Committee on Revision of the Laws sug- 
gests to me that I might do a service to lawyers in my district by 
calling to their attention ‘‘The Code of Laws of the United States 
of America,’’ 2452 pages, the culmination of many years of effort 
to compile the laws of the United States, scientifically arranged, 
into one volume. It is the first official codification since the Re- 
vised Statutes of 1878. 

It may also be useful to you to be informed of two other 
Government publicatidns issued within the last few years, like- 
wise sold to the publie at the bare cost of the paper, presswork, 
and binding, viz. : 


‘“‘The Constitution of the United States,”’ 
Annotated—876 pages. 
Herein each provision is thoroughly treated, with cita- 
tions to the cases of the Supreme Court construing it. 
‘‘Documents Illustrative of the Formation of the Union of 
the American States’’—1115 pages. 
King, Paterson, and McHenry; and much other matter 
Containing Madison’s Journal; the Notes of Pierce, 
relating to the Declaration of Independence and the 
Constitution now first made easily accessible. 


Any or all of these volumes, large, well-printed, well-bound, 
instructive, and useful for reference, may be had postpaid by 
sending check to: 


Superintendent of Documents, 
Government Printing Office, 
Washington, D. C. 

at the following rates :— 


EE TE I as 5 ise diss wntaw's Ae bdeate $4.00 
THE CONSTITUTION OF THE UNITED States .... 2.50 
FoRMATION OF THE UNION 


Very truly yours, 
RosBert LUCE. 
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AN INQUIRY AS TO A HUNT PORTRAIT OF 
CHIEF JUSTICE SHAW. 
l'o the Editor of the ‘‘ Massachusetts Law Quarterly’’: 

Sir :—There were three portraits of Lemuel Shaw by William 
Morris Hunt. The finished oil is in the courthouse at Salem, the 
interesting oil sketch in the Massachusetts Historical Society. The 
charcoal drawing was considered the best of the three by many 
contemporary experts. It was sold at the Hunt auction in 1898. 
A marked catalogue suggests that it was sold to C. H. T. 

Can anybody help me to find the charcoal today? 


Yours very truly, 
RicHarpD W. HA eg, 
60 State St., Boston. 


THE VIEWS OF SENATOR NORRIS ON LEGAL EFFECTS 
OF POCKET VETO. 
(From “United States Daily,” August 22, 1928.) 

The Muscle Shoals resolution (S.J., Res. 46) passed by Con- 
gress just before the end of the last session has become a law not- 
withstanding the failure of the President to sign it or to return it 
to Congress with a veto message, according to Senator Norris (Rep.), 
Nebraska, author of the bill, in a letter to Carl D. Thompson, Secre- 
tary of the Public Ownership League of America. The letter has 
just been made public through the Senator’s office. 

Senator Norris wrote to Mr. Thompson in answer to a letter 
in which the latter called the Senator’s attention to the action of 
the Federal Power Commission in granting the Mississippi Power 
Company a temporary permit looking toward the construction of a 
dam at Cook’s Landing on the Tennessee River in the Muscle Shoals 
section. Mr. Thompson also asked the Senator’s opinion on the 
status of the Muscle Shoals resolution. The part of the Senator’s 
letter referring to the latter inquiry follows in full text: 


‘‘In answer to your question as to the legal effect of the so- 
ealled ‘pocket veto’ of Muscle Shoals by President Coolidge, permit 
me to say that after looking up the legal purposes involved I 
reached the conclusion that the Muscle Shoals bill as we passed it, 
had become a law notwithstanding the fact that the President had 
not signed it or returned it with a veto message. This is a legal 
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proposition that I think I could make plain to you, but it is beyond 
the limits of a letter, so I am giving you only my conclusions. A 
similar bill was passed in the preceding long session of the preced- 
ing Congress in relation to some Indian lands. It was not returned 
by the President, was not signed and was not vetoed. It presents 
the identical question that is presented in the Muscle Shoals propo- 
sition. This legislation is on its way to the Supreme Court of the 
United States. It was passed on by the Court of Claims, the deci- 
sion there being to the effect that the action of the President is 
in effect a veto and therefore that the bill was not a law. The 
attorneys for the Indians have taken this to the Supreme Court 
and in due time, it will be passed on. If their contention is sus- 
tained, then it will follow that the Muscle Shoals bill as we passed 
it, became a law at the expiration of ten days after its passage. I 
do not know, of course, what the Supreme Court will do. 

‘‘The general concensus of opinion seems to be that the bill 
is not a law. However, this opinion shared in as a rule by the 
general public is not based upon the legal propositions involved in 
the question. A ‘pocket veto’ at the end of the short session of 
Congress would kill the legislation, but in my judgment, the weight 
of legal authority is to the effect that it will not do this at the end 
of the long session such as our last session in Congress. The precise 
question has never been passed on by the Supreme Court and I 
realize very fully that the court might go either way. My own 
investigation, however, has led me to the conclusion that both by 
reason and authority, the bill became a law at the expiration of 
10 days after its passage. We cannot, of course, rely on this be- 
cause it is, as I fully know, an uncertainty, but I anticipate that 
the Supreme Court will pass on the question some time within the 
next year, possibly before a new Congress reassembles.’’ 


CoMMENT. 


The constitution, article 1, §2, clause 2, after providing for the 
veto power, continues: 


**If any bill shall not be returned by the president 
within ten days (Sundays excepted) after it shall have been 
presented to him, the same shall be a law, in like manner as 
if he had signed it, unless the congress by their adjournment 
prevent its return, in which case it shall not be a law.’’ 


In LaAbra Silver Mining Co. v. U. S. 175 U.S. 423 at pp. 454- 
455, the court held that the President could sign a bill ‘‘when Con- 
gress was in recess for a specified time,’’ and discussed the consti- 
tutional provision as follows: 


‘*Much of the argument of counsel seems to rest upon 
the provision in relation to the final adjournment of Congress 
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for the session, whereby the President is prevented from 
returning, within the period prescribed by the Constitution, 
a bill that he disapproves and is unwilling to sign. But the 
Constitution places the approval and disapproval of bills, as 
to their becoming laws, upon a different basis. If the Presi- 
dent does not approve a bill, he is required withm a named time 
to send it back for consideration. But if by its action, after 
the presentation of a bill to the President during the time 
given him by the Constitution for an examination of its pro- 
visions and for approving it by his signature, Congress puts 
it out of his power to return it, not approved, within that 
time to the House in which it originated, then the bill falls, 
and does not become a law. 

Whether the President can sign a bill after the final ad- 
journment of Congress for the session, is a question not aris- 
ing in this ease, and has not been considered or decided by 
us. We adjudge—and touching this branch of the ease ad- 
judge nothing more—that the act of 1892 having been pre- 
sented to the President while Congress was sitting and hav- 
ing been signed by him when Congress was in recess for a 
specified time, but within ten days, Sundays excepted, after 
it was so presented to him, was effectively approved, and 
immediately became a law, unless its provisions are repug- 
nant to the Constitution.’’ 


It is noticeable in this passage that the court distinguishes 
between a ‘‘recess’’ in the middle of a session and ‘‘the final ad- 
journment .. . for the session.’’ The first sentence in the quoted 
passage indicates that the court considered that the word ‘‘adjourn- 
ment’’ in the constitution applied to ‘‘the final adjournment’’ of 
any session of congress and not to the final adjournment of the last 
session of any particular congress. In other words, the constitution 
did not contemplate that the President could veto a bill within ten 
days after the adjournment of the first session of any particular 
congress by sending in a veto message to the clerk’s office which 
should lie there until the assembling of the next session of the same 
congress to be taken up and then considered. 

Accordingly, it, seems to us the views expressed by Senator 
Norris are mistaken. 

F. W. G. 
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MORTGAGES AND THE ‘‘PADLOCK’’ LAWS. 


Editor, ‘‘ Massachusetts Law Quarterly.’’ 
Dear Sir :— 

The operation of the Federal Prohibition Law involves a situa- 
tion which mortgagees must consider. Under the Padlock Law it is 
quite possible for a building to be padlocked and to be rendered 
useless for a year. In such ease it may be that the building will 
not be properly cared for and there may be a considerable deteri- 
oration which may be very serious to the mortgagee. 

It resembles the case where an explosion of a still destroyed 
a building. This was not followed by any fire, and, therefore, fire 
insurance did not cover and the mortgagee was inadequately pro- 
tected. 

Under the circumstances it would seem that the mortgagees 
must see whether or not there are stills in the building and also 
whether or not the buildings are used in such a way as to violate 
the state or federal law. 

As it is clear that the illegal use of buildings may have a very 
serious effect on the mortgage ‘security exactly in the same way 
as in the case of a lease, I have tried to see what could be done in 
reference to inserting a form which would protect the mortgagee. 
I, therefore, drew the following form to be inserted in a short-form 
mortgage: 

‘‘The use of the mortgaged premises for any purpose or pur- 
poses in violation of either the laws of the Commonwealth of 
Massachusetts or of the United States of America shall constitute 
a breach of this mortgage for which the mortgagee shall have the 
statutory power of sale.’ 


‘*The use of the mortgaged premises for any purpose or 
purposes in violation of either the laws of the Commonwealth 
of Massachusetts or of the United States of America shall 
constitute a breach of this mortgage for which the mortgagee 
shall have the statutory power of sale.’’ 


This form I submitted to a number of conveyancers and all 
agreed that a form of this type would be desirable. Messrs. Charles 
S. and Felix Rackemann examined it carefully and submitted 
another form which is an improvement over the form which I 
originally suggested. His form is as follows: 

‘“‘The mortgagor covenants that neither State nor Federal 
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liquor law shall be violated by any covenant by any occupant, in 
whole or part, of the premises thereupon, and it is a condition 
hereof, (in addition to the statutory condition), that no such oceu- 
pant shall be convicted in any Court of any violation of such law, 
committed. upon the premises, and breach of this-condition shall 
entitle foreclosure hereof; and no waiver of any breach shall 
impair any right in respect of any other or later breach.’’ 

‘‘The mortgagor covenants that neither State or Fed- 
eral liquor law shall be violated by any occupant, in whole 
or part, of the premises thereupon, and it is a condition 
hereof, (in addition to the statutory condition), that no such 
oceupant shall be convicted in any Court of any violation of 
such law, committed upon the premises, and breach of this 
condition shall entitle foreclosure hereof; and no waiver of 
any breach shall impair any right in respect of any other 
or later breach.’’ 

Mr. Rackemann has called my attention to the fact that this 
form is in harmony with the decision of the American House Hotel 
Company v. Hemenway, 237 Mass. page 180. 

I am inclined to think that the form which Mr. Rackemann 
suggests should be written into all mortgages. 

Yours very truly, 
W. R. Evans. 


In a subsequent letter Mr. Evans suggests the following to be 
inserted in a lease: 


‘‘The lessee covenants that as occupant of the demised 
premises he will violate neither the State nor Federal liquor 
laws, in whole or in part, nor permit violation of said laws 
to oceur on said premises, and it is a condition hereof that 
if such violation occurs and he or anyone else be convicted 
in any court of any violation committed on the premises of 
any such law such conviction shall constitute a breach of this 
covenant and shall forthwith terminate this lease, and no 
waiver of any breach shall impair any right in respect of 
any other or later breach.’’ 


Note. 

Another form of mortgage covenant used in some mortgage 
forms is that the mortgagor ‘‘will conform to and comply with all 
laws, by-laws, ordinances or orders now or hereafter made by any 

? a . 
publie body having jurisdiction over the premises.’’ 

F. W. G. 





—_—a/,_ ar 


pr ~*~ kk 








THE PROPOSED ‘‘PUBLIC POLICY’’ VOTE IN 
SENATORIAL DISTRICTS. 
(From the “Boston Transcript” and the “Springfield Union” of 
August 6, 1928.) 

Section 19 of chapter 53 of the General Laws of Massachusetts 
provides that twelve hundred voters in a senatorial district may 
sign an application for submission to the voters of that district ‘‘of 
any question of instructions to the senator . . . stating the sub- 
stance thereof ...’’ and if the State secretary shall determine 
that ‘‘The question is one of public policy,’’ it shall be placed on 
the ballot in that district. Section 22 provides that no vote on such 
a question ‘‘shall be regarded as an instruction under article 19 
of the bill of rights . . . unless the question submitted receives a 
majority of all the votes, cast in that election.’’ 

It is reported in the press that voters in various senatorial 
districts, and perhaps in all such districts, have asked or may ask 
that the question of instructing their State senator to vote for a 
resolution memoralizing Congress for the repeal of the Eighteenth 
Amendment be placed upon the ballot. It is also reported that 
doubts have been expressed as to the constitutionality of, or the 
statutory authority for, placing such a question on the ballot. 

In connection with this suggestion, three points appear to be 
raised: first, that it was not the original intent that the public 
opinion act should be used for anything outside of State matters; 
second, that it is an improper use of the State’s money to use the 
public opinion act in connection with a proposed Federal constitu- 
tional amendment, because: third, it is said that, ‘‘The Supreme 
Court of Massachusetts ruled that the voters may not participate 
in the process of amending the Constitution,’’ and that, ‘‘The State 
cannot legally, in the opinion of certain lawyers, interfere with 
Federal amendments by the process of a referendum, either directly 
or indirectly.”’ 

I.am not concerned with the question whether the voters are 
or are not to be asked to instruct their senators about liquor, but 
there is so much loose talk about the law that we need to think 
straight about it, regardless of any of the liquor problems. 

The recent opinion of the Supreme Judicial Court referred to 
was the advisory opinion rendered to the House of Representatives 
last March, to the effect that the proposed initiative petition for 
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an act providing’ for a State-wide advisory vote to senators and 
representatives in Congress was not legally within the initiative 
and referendum amendment because the proposed act to place this 
question on the ballot was not a ‘‘law’’ within the meaning of the 
word ‘‘law’’ as it was used in the initiative and referendum amend- 
ment. 

I believe that opinion of the Supreme Judicial Court to be a 
sound interpretation of the Constitution. The justices did a great 
public service in rendering that opinion on a difficult question of 
constitutional law as to which there was much disagreement among 
lawyers. But that opinion has nothing to do with the question of 
what may be placed upon the ballot in the senatorial districts under 
the so-called ‘‘public policy’’ law. Certain general statements in 
that opinion, as to the relation of the people in the various states 
to the Constitution of the United States, must be undersood in a 
strictly legal sense and should not be distorted into any obviously 
unsound meaning. Accordingly, when the court stated that, ‘‘The 
voters of the several States are excluded by the terms of article 
five of the Constitution of the United States from participation in 
the process of its amendment,’’ they were simply stating that the 
formal requirements for an amendment did not include a popular 
vote which would have any direct legal effect, as the formal legal 
vote upon such amendments could only be by the Legislatures of 
the several States when an amendment was submitted to them by 
Congress. But that does not mean that there is anything in the 
Constitution, either of the State or nation, to prevent the Legis- 
lature from providing for an advisory opinion by the voters for its 
consideration and assistance upon any proposed amendment which 
Congress may submit. Massachusetts has already declared in favor 
of the policy of such advisory votes on amendments to the national 
Constitution by the statute of 1920 which now appears as §18 of 
e. 53 of the General Laws. The Legislature followed out that policy 
when it submitted the question of the child labor amendment for 
an advisory vote before any legislative action was taken. 

Whatever anyone may think about the Initiative and Refer- 
endum in general, I believe the policy and practice of advisory 
popular votes in the different States before amendments to the 
National Constitution (after they have been submitted by Con- 
gress) are acted upon, to be a sound and healthy development. The 
discussion of such amendments helps to educate the people to think 
more about their form of government and to realize the difference 
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between a constitutional amendment and a statute. The over- 
whelming vote on the child labor amendment naturally had great 
influence throughout the country. 

Accordingly, it is not true, except in a purely formal and 
technically legal sense, that the voters are excluded from participa- 
tion in ‘‘the process of amending the Federal Constitution.’’ 

Now the Legislature has already provided by a general law that 
‘*questions of public policy’? may be placed upon the ballot in 
senatorial districts by a certain number of voters. While I am not 
an enthusiast for placing such questions on the ballot and while I 
do not believe that there can be such a thing under our Constitution 
as a legally binding instruction to a senator or representative, yet, 
1 can see nothing to prevent the proposed question from being ‘‘a 
question of public policy’’ under the statute. The practice of 
memorializing Congress may or may not be futile, but there is 
nothing illegal about it. If enough people want to do it, there 
seems to be no harm or illegality in their letting their senator 
know it, in the method provided by the ‘‘Publie Policy’’ Act, just 
as the old town-meetings used to let their representatives in the 
Legislature know what they thought about all kinds of subjects. 
The suggestion that questions relating to the Constitution of the 
United States are too remote to come within the definition of a 
State ‘‘question of publie policy’’ seems strained. 

F. W. GRInNELL. 
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SOME MISTAKEN PROBATE PRACTICES. 


We understand that the Probate Court in one county will not 
issue a citation for a ‘‘final’’ account on the ground that an account 
is not final until it is allowed by the court. Accordingly, when 
one wishes to ftle a second and final account, he has no way of giv- 
ing notice to the persons interested that it is offered as a ‘‘final’’ 
account. This seems clearly wrong. If the Probate Court wishes 
to cover the point, they can insert the word ‘‘Proposed’’ final 
account, but to deny a fiduciary the opportunity of giving notice 
that he is offering something as a final account defeats the purpose 
of the notice. 

We also understand that in some counties, they are fussy about 
the order of dates of the oaths of the appraisers and of the fiduciary 
whose inventory is being filed. They think the appraiser’s oath 
should be dated prior to that of the executors or trustees. If it is 
not, they send it back for more oaths. This also seems wrong. We 
can not see what difference it makes whether one is sworn before 
the other or not. They have entirely different functions,—one oath 
is to the completeness of the list of property which has nothing to 
do with valuations, the other is a qualifying oath to accept the 
position of appraiser and its duties. It is utterly immaterial 
whether one oath is taken before the other or not or in which order 
they are taken but, if there is to be any arbitrary rule about the 
order, it should require the fiduciary’s oath first and the appraiser’s 
oath second as the list of property has to be completed fully before 
the appraiser can function. The only sound rule is to have no rule 
about it. 

The requirement of an appraisal might well be done away with 
in most cases as a useless expense to estates, as recommended by the 
Judicature Commission in its second report in 1920 in the passage 
reprinted below. F. W. G. 


EXTRACT FROM REPORT OF THE JUDICATURE COMMISSION. 


‘*General Laws, chapter 195, section 6, requires that the prop- 
erty in the estate of every deceased person shall be appraised, and 
ordinarily this is done by three appraisers, although the probate 
court has discretion to appoint only one appraiser. Property is 
usually appraised upon the appointment of trustees or other 
fiduciaries, but the court may dispense with an appraisement. 
These requirements were adopted by the Legislature before the 
practice of an official anpraisement for taxation purposes developed, 
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and when there was less information in regard to values easily 
available. 

‘*But since the development of the State and Federal practice 
in appraising property for taxation purposes, and the multitude of 
papers and necessary red tape in which the settlement of an estate 
is now involved, and since the value of property is in most cases 
readily ascertainable, this requirement for an additional appraise- 
ment has become not only unnecessary, but, to a very considerable 
extent, a perfunctory performance, causes unnecessary expense, and 
adds to the already excessive burden connected with the settle- 
ment of an estate. The valuations reported by these statutory 
appraisers are not accepted either by the State or Federal officials 
without further investigation of their own. The fiduciary for his 
own information must ascertain values for the purpose of his 
inventory, and his statement of values subject to correction by the 
State authorities is all that is ordinarily necessary in this respect. 

‘* Accordingly, we recommend that the law be changed so that 
an appraiser need not be appointed unless the court considers it 
advisable for some special reason, and we submit draft of legisla- 
tion in Appendix A. * 


‘*AN ACT RELATING TO APPRAISEMENTS IN THE PROBATE CourRTs. 
**Be it enacted, etc., as follows: 

‘*Every inventory filed in the probate court after this act takes 
effect, by an executor, administrator, trustee, guardian, conservator, 
or receiver of an absentee, shall specify the values of the property 
comprised in it, and shall be sworn by him to be a true inventory 
of the real and personal estate of the testator, intestate, trust, ward, 
or absentee, which has come to his possession or knowledge, with 
the actual market values of the particulars thereof ascertained by 
him to the best of his knowledge, information, and belief, and the 
appraisement of the property by appraisers or an appraiser shall 
not be required, but the court may at any time order such appraise- 
ment if for any reason it appears to be desirable. ; 


“Explanatory Note. 

“This is the kind of inventory and valuation required by the Tax 
Commissioner when an inventory is filed with him under General Laws, 
chapter 65, section 22, and there is no occasion for any other kind of 
inventory. The ordinary appraisement by appraisers in the probate 
courts is a burden and an expense to the estate. It does not settle the 
value of anything for any purpose, for, if the fiduciary sells for more or 
less than the appraised value, he is charged or allowed for the difference 
(General Laws, chapter 206, section 5). The values for the purpose of 
legacy and succession tax are determined by the Tax Commissioner, sub- 
ject to appeal, independently of any previous appraisement (General 
Laws, chapter 65, sections 25 and 26). For the purpose of an inventory, 
the values can be ascertained by the executor or other fiduciary, as well 
as by appraisers, and without expense. The appraisement is often made 
the subject of a considerable charge by the appraisers, who are the only 
persons that derive any benefit from it, and estates ought to be relieved 
of this expense. Provision is made at the end of the section for an 
appraisement if a case should arise in which it is desirable.” 
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THE JUDICIAL RESENTENCING MACHINERY SUG- 
GESTED FOR NEW YORK BY THE ASSOCIATION 
OF GRAND JURORS. 


While going to press, we received the September issue of The 
Panel, ‘‘a publication devoted to the exchange of views of public 
officials and citizens in the effort to prevent crime and secure the 
true administration of justice,’’ published by the Association of 
Grand Jurors of New York County. This number contains the 
reply of the Association of Grand Jurors to the inquiry of the 
State Crime Commission relative to Governor Smith’s proposal for 
a state sentencing board to be composed of, ‘‘expert mental and 
physical specialists who, after careful study of all the elements in 
each ease, would decide and fix the penalty for the crime’’. The 
reported statement of Governor Smith in the New York papers in 
regard to this matter was reprinted in the MAssacHusetts LAw 
QUARTERLY, for February, 1928, page 109. It caused a great deal 
of comment throughout the country and the reaction to the sug- 
gestion contained in the reply of the Association of Grand Jurors 
is so interesting that it is here reprinted for the information of 
the bar here. 

F. W. G. 


“REVISE THE SENTENCING SYSTEM. 
“The Reply of the Association of Grand Jurors to the State Crime 
Commission of New York. 
**TEAR SENATOR BAUMES: 

‘This is an answer to the Crime Commission’s letter of August 
2nd, which enclosed a ‘transcript of the remarks of Governor 
Smith in presenting to the Crime Commission at a conference last 
December a suggestion for the study and incorporation in the 
criminal procedure in this State of a Sentencing Board, or tribunal, 
constituted for the purpose of a more scientific determination of 
the prison terms or punishment of persons convicted of crimes. 
The plan would mean that the court and jury, upon the trial of 
a person charged with crime, would determine only the guilt or 
innocence of that person, and that his case would then be turned 
over to this board, composed of psychiatrists, psychologists, and 
others deemed especially fitted for the consideration of the proper 
punishment, or determination of the length of his imprisonment in 
the interests of society as well as the convicted person.’ 

‘We oppose such a proposed non-judicial Sentencing Board as 
unwise, but we recommend that the Governor’s suggestion be 
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developed by extending the Baumes resentencing provision of Sec. 
1943 of the Penal Law, set forth in another part of this letter, 
utilizing as auxiliaries all of the extra-legal scientific methods sug- 
gested by the Governor. 


INROADS ON JUDICIAL POWER. 


**Leniency for first offenders under the 19th Century indeter- 
minate sentence law, and severity of punishment for repeated of- 
fenders under the 20th Century Baumes laws have both made 
decided inroads upon the discretionary powers of our criminal trial 
courts in this State. On the one hand courts, upon the first con- 
viction of a felony, must impose an indeterminate sentence, of 
which the minimum term eannot exceed one-half of the maximum 
sentence prescribed by law for the crime. <A parole board is then 
empowered to fix the date of early release after the minimum term 
has expired and without consulting the court. On the other hand, 
the Baumes laws compel criminal courts to impose a life sentence 
upon the fourth conviction of a felony and also the imposition of 
heavier sentences for second offenders. Thus the Legislature has 
made a past criminal record, whether absent or existent, the statu- 
tory basis for invoking lenieney under the indeterminate sentence 
and severity under the provisions of the Baumes laws. 

‘*Certainly if the Legislature ean, by statute, compel stand- 
ardization of sentences for first and repeated offenses, it can do 
likewise with mental abnormality and other extra-legal sentencing 
factors. The stressing of psychiatry as the fundamental method 
by which the proposed board of experts would scientifically fix 
punishments is practically the same as the method by which parole 
boards were supposed to scientifically determine the proper time 
to release so-called first offenders under the indeterminate sentence. 

‘‘Instead of our Legislators of the 19th Century creating a 
State Parole Board together with the indeterminate sentence law, 
and enacting the sentence commutation and compensation statutes, 
under which the Governor has been required to diminish thousands 
of sentences monthly, they should have enacted laws empowering 
and requiring the judiciary of the State to develop a comprehensive 
elastic sentencing process incorporating all the foregoing principles 
of sentence equalization. 


WRITTEN OPINIONS IN SENTENCING. 

‘*Not merely points of law but facts should be followed as pre- 
cedents in deliberating sentences. The courts occasionally make 
publie their reasons for sentencing, but they would do well to fol- 
low the principles of the American Bar Association’s Canon No. 19 
of its Judicial Ethies, which says: 


‘In disposing of controverted cases, a judge should indi- 
eate the reasons for his action in an opinion showing that 
he has not disregarded or overlooked serious arguments of 
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counsel. He thus shows his full understanding of the ease, 
avoids the suspicion of arbitrary conclusions, promotes con- 
fidence in his intellectual integrity, and may contribute use- 
ful. precedent to the growth of the law.’ 


PREVENTION OF EMBARRASSMENT. 


‘Little if anything has been done to protect our magistrates 
and criminal trial judges from the possibility of embarrassment. 
Laws which vested broad discretionary sentencing powers in them 
omitted to protect them from annoyance and embarrassment which 
might interfere with the impartial exercise of such powers. The 
parole law in a similar way fails to protect parole commissioners 
from approaches which might be embarrassing, and no mention of 
it is made in the proposed plan for a Sentencing Board, yet experts 
would be no more immune. 

‘*No official channels or orderly methods are in existence, per- 
mitting those interested in a convieted person to express their 
opinions directly to the judge before sentence is imposed. Such an 
opportunity should be officially afforded to a wife, parent, sister or 
brother; a priest, minister or rabbi; a fellow lodge or club member 
or any other friend of a prisoner, provided that such statements 
are written (or transcribed, if verbal) and filed so that they may be 
open to public inspection. Other less formal approaches should be 
prohibited. 

Court oF RESENTENCE. 

‘‘This court, composed of three judges, might be established 
in each judicial district, and be composed of one county or general 
sessions judge and two justices of the Supreme Court, the selections 
to be made by the presiding justice of the Appellate Division of 
the district. 

‘‘The provisions of See. 1943 of the Penal Law relating to 
resentence could be extended to cover all persons (exclusive of 
-apital offenders) confined in penitentiaries or state prisons, where 
the prison clearinghouse believes, from social and medical study 
and investigation, that a different disposition should have been 
made. This court might sit on specially designated days of each 
month, to consider such additional facts bearing on resentence as 
may have been discovered after the imposition of the original sen- 
tence. 


ENGLISH SYSTEM. 


‘‘Somewhat the same results are achieved in England by a 
special Criminal Court of Appeal, which reviews the sentence as 
well as the matters relating to the trial of the case. A criminal 
court of appeal is already in existence in this country in the State 
of Texas. 

‘‘The English Criminal Court of Appeal is highly commended 
by George W. Alger in the August, 1928, issue of the Atlantic 
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Monthly, and this court was studied and reported upon by a special 
committee of the American Bar Association some years ago. Ex- 
cerpts from the report are as follows: 

‘. . . The powers of the English Court of Appeal are 
well-nigh unlimited. In a case where it appears to the 
Court that an appellant has been improperly convicted on 
one part of an indictment, but properly on another, the 
Court may affirm the sentence or pass any other sentence in 
substitution thereof as may be warranted by law. 

‘In a case where the appellant has been convicted of 
one offense and the jury could have found him guilty of 
some other offense, and, on the finding of the jury, the Court 
believes that it must have been satisfied of facts which proved 
him guilty of one offense, the Court may pass sentence for 
the other offense. 

‘If the jury have found a special verdict, and the Court 
considers that the judge at the trial came to the wrong 
conclusion, as to the effect of that verdict, it may order a 
correct conclusion to be recorded and substitute any proper 
sentence. Thus it may increase or reduce a sentence. 

‘If the Court of Appeal believes that the appellant was 
insane at the time of doing the act, it may quash the sen- 
tenee and order that the defendant be kept in custody as 
criminal lunatie. . 

‘The Court may vary or annul any order for restitution 
of property without quashing the conviction. The Court 
may order the production before it of any document or thing 
necessary for the determination of the ease. 

‘It may order any witnesses who could have been com- 
pelled as witnesses at the trial to attend and be examined, 
whether or not they were called at the trial.’ 


‘*In conclusion it is our opinion that the time is opportune for 
the 1929 Legislature to consider a plan whereby resentence courts 
might be established and fully financed in order to apply extended 

ght ppl 
principles of Section 1943 of the Penal Law. 
‘Yours very truly, 
‘*RoBert APPLETON, President. 
“WiurAm L. MILuer, Secretary.’’ 
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OFFER OF FREE MEMBERSHIP IN AMERICAN 
JUDICATURE SOCIETY INCLUDING THE 
JOURNAL OF THE SOCIETY. 


AMERICAN JUDICATURE SOCIETY 
TO PROMOTE THE EFFICIENT ADMINISTRATION OF JUSTICE 
357 EAST CHICAGO AVENUE 
CHICAGO 


Secretary, Massachusetts Bar Association: 
DraAR SiR: 


You doubtless know of the work of the American Judicature 
Society and of its Journal. Every person who is interested in 
advancing judicial efficiency is invited to become a member and 
receive the Journal free of charge. The Society co-operates with 
all bar associations in their efforts for growth and prestige. 

We would like to have your members learn about our offer of 
membership. 

Very truly yours, 
Executive Committee, 
Per Herspert HaR.ey, 
Secretary. 
Memorandum. 

The purpose of the American Judicature Society is to promote 
the efficient administration of justice, especially in the civil 
branches. It is a national organization which has been engaged in 
studying and diseussing the problems of judicial administration 
since 1913. Its aim is to present all valid proposals concerning 
progress in respect to the bench, the bar and the rules of civil pro- 
cedure, together with news concerning accomplishments. 

In pursuance of its work the Society publishes its Journal six 
times a year. The files of the Journal, copies of which are always 
available, contain much information as to professional movements 
throughout the country. 

With its Editorial Board of nearly thirty of the law teachers 
most versed in the problems of civil procedure it is admirably 
equipped to pursue this field of study. 

Membership in the American Judicature Society is offered 
free to every lawyer who takes any interest in the efficient adminis- 
tration of justice. Every member receives free of charge the bi- 
monthly Journal of the Society. 








